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Abstract

:

As in other European countries, the Swiss child protection system has gone through substantial changes in the course of the 20th century up to today. Increasingly, the needs as well as the participation of children and parents affected by child protection interventions have become a central concern. In Switzerland, critical debates around care-related detention of children and adults until 1981 have led to the launch of the National Research Program ‘Welfare and Coercion—Past, Present and Future’ (NRP 76), with the aim of understanding past and current welfare practices. This paper is based on our research project, which is part of this national program. We first discuss three overarching concepts—integrity, autonomy and participation—at the heart of a theoretical framework in order to understand the position of parents and children in child protection proceedings. Secondly, we critically analyze the historical and legal development of the child protection system in Switzerland and its effects on children and parents from 1912 until today. Thirdly, we give an insight into the current Swiss child protection system, with an investigation of hearings of parents and children conducted by the Child and Adult Protection Authorities (CAPA) based on participant observations. In particular, we show the importance of information exchanges and of signs of mutual recognition. Finally, in light of our findings, we discuss the interplay between socio-historical and legal developments in child protection and their consequences for the integrity, autonomy and participation of the people involved.
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1. Introduction


Since the 1970s, the legal status of children and the question of the best interest of the child have been given greater relevance in Swiss child protection. This has led to several legislative reforms that aimed to emphasize the personal fundamental rights and opportunities for children and parents and facilitated their participation in child protection proceedings. On one hand, these legislative reforms were initiated as a response to the European Convention on Human Rights, which Switzerland ratified in 1974. They also responded to problematic welfare policies and practices in the past, in which persons concerned were not informed, heard or given the opportunity to participate systematically in legal decisions and were placed against their will. On the other hand, the reforms were fueled by changing social awareness of the rights and needs of children as well as the growing importance of the UN Convention on the Rights of the Child, which came into force in 1989 and was ratified by Switzerland in 1997. Nevertheless, currently, little is known about the effects of these reforms, how they strengthened the autonomy of children, parents and families and to what extent they promote their integrity and their participation in child protection procedures. Empirical knowledge is lacking regarding the impact of the modified provisions on care-related detention in 1981, which set an end to placements ordered without granting due process of law (so called “administrative detention”). Furthermore, little empirical knowledge is available on the new Child and Adult Protection Authorities (CAPA), which have been in operation since 2013 and have replaced the former layperson-based Guardianship Authorities (Müller et al. 2020).



In view of this fact, in 2017, the Swiss National Science Foundation (SNSF) was commissioned to deepen scientific knowledge of compulsory social measures and placements (coercive welfare measures) in different contexts in Switzerland, following the recognition of harm caused up until the 1980s by the disregard of the fundamental rights of the persons concerned. In order to do so, the National Research Program “Welfare and Coercion—Past, Present and Future” (NRP 76) was launched. The aim of the NRP 76 is to analyze the mechanisms, modes and features of Swiss welfare policy and practice in the past and present. The program has the objective of identifying causes of welfare practices that damaged or restored the integrity of persons concerned. Furthermore, it is a designated goal to explore the effects of welfare practices on persons affected. A total number of 27 research projects have been funded by the SNSF, one of which is our research project, “Intapart: Integrity, Autonomy and Participation: How do children and parents experience child protection?”1 (Swiss National Science Foundation (SNSF) 2020).



“Intapart” addresses the objectives of the NRP 76 by exploring the perceptions of persons subject to compulsory social measures in the past and the present. It researches the subjective experiences of individuals within the child protection system regarding their integrity. The interdisciplinary research design aims to investigate the question of how children and parents understand, experience and respond to what happens to them during child protection proceedings. It includes a historical and legal analysis as well as an empirical study. The historical analysis highlights how children and parents experienced encounters with the child protection system between 1940 and 2012. The legal analysis researches how children’s and parents’ procedural rights have developed from 1912 to 2012, with a focus on the right to be heard in child protection proceedings. It also tackles the question of how the existing law addresses perceived violations of the integrity, autonomy and participation rights of children and parents. The research questions of the empirical study focus on how children and parents perceive and react to the interventions of CAPA in the current child protection system. It explores what actions the authorities take to protect children from abuse and neglect and to strengthen the rights, legal position and participation of children and parents in child protection proceedings.



In this paper, we start with a theoretical discussion of the overarching concepts of integrity, autonomy and participation and show how closely these concepts are related to one another. We then analyze how the Swiss child protection system has developed from the implementation of the new civil code of 1912 until today. In this context, we focus on the ways in which the rights and needs of children and parents have been considered and describe dramatic state interventions associated with them. We then give an insight into the CAPA’s current practice by sharing initial findings of participant observation of interactions with children and parents. Finally, we debate how the child protection system and its stakeholders could ensure that children and parents receive sustainable help, respecting their integrity, autonomy and participation in child protection proceedings.




2. Theoretical Reflections on the Nexus of Integrity, Autonomy and Participation


Children and parents are at the center of child protection and should thus be considered as active social actors with agency, embedded in complex power relations and as part of dynamic family configurations. Agency describes the capacity to act autonomously and intentionally within a certain social structure and has to be understood as a varying restricting or enabling context (cf. Duncan 2019; Raithelhuber and Schröer 2018, p. 50; for more general critical discussions on the agency of children, see Esser et al. 2016). Social scientists have long overlooked children as active and independent social actors and have considered them rather as objects in need of protection (Bühler-Niederberger 2010; Wolff et al. 2016). In order not to reproduce this blind spot, we suggest considering children as active social actors in line with the “sociology of childhood” (Alanen 1988; Ambert 1986; Corsaro 1997; Qvortrup 1987). Nevertheless, a child-centered perspective also holds the potential of losing sight of the social embeddedness of the child and the existing power relations within and outside the family system. Children in particular are in a structurally weaker position in relation to adults (parents and professionals)—as are parents in relation to child protection professionals (Duncan 2019; Graham and Fitzgerald 2010). Hence, children as well as parents may feel powerless in child protection proceedings, that they are not being heard or listened to or that they are not being recognized (Biesel 2016; Cossar et al. 2016; Dillon 2018; Dillon et al. 2016; Duerr Berrick 2018; Duncan 2019; Husby et al. 2018; Tisdall 2016; Wolff et al. 2016). In order to understand the child protection system and how cases of child abuse and neglect are dealt with, it is therefore necessary to think of integrity, autonomy and participation together as a nexus and a focal point.



2.1. Integrity


Within this context, integrity can be defined as a state of soundness and functionality of physical and mental health as well as the opportunity and capability to achieve self-set goals. Autonomy is needed in order to have the capacity to do so (Becker-Lenz and Müller-Hermann 2013, p. 212). Axel Honneth’s theory of recognition (Honneth 1995) can be an inspiring approach to define and establish integrity in social interactions.



The theory of recognition refers to three axes of mutual recognition: (1) love linked to self-confidence, (2) rights in the legal sphere linked to self-respect and (3) solidarity linked to self-esteem. The experience of love in close relationships, such as among family members or friends, creates self-confidence. Violence would be at the opposite end and shows disrespect for recognition. Recognition in the legal sphere can be realized in the form of having rights and in the equal treatment of all individuals, which promotes self-respect. The opposite would be exclusion from certain rights. Recognition in the form of solidarity and esteem means being respectful of other people’s opinions, attitudes, skills and roles or status and leads to self-esteem. The opposite of this is experiencing shame, the loss of honor or denigration. The experience of disrespect on one axis or multiple axes of recognition can lead to social resistance, conflict and the struggle for recognition of disrespected individuals. By struggling for recognition, an individual tries to re-establish lost dignity. When children are asked about what they consider important about participation, they refer quite directly to these axes of recognition (Graham and Fitzgerald 2010).



Disrespecting social recognition in Honneth’s understanding can be seen as the violation of a person’s integrity, since experiencing curtailed integrity, e.g., not being listened to, can lead to self-set goals neither being defined nor achieved. Whenever children or parents experience violence in the child protection system, if their legal rights are not respected or if they feel ashamed, they might perceive this as a violation of their integrity. A lack of mutual recognition leads to being held back from achieving (or even formulating) self-set goals, i.e., to preserve integrity. If children or parents resist child protection interventions, it might be that they are trying to restore their recognition by opposing them. It is thus crucial to build up a respectful and trustful relationship between child protection professionals and all family members in order to prevent negative experiences (Husby et al. 2018; Duerr Berrick 2018, p. 38; Husby et al. 2019; Cossar et al. 2016, p. 106f.).




2.2. Autonomy


Autonomy is strongly connected to the conceptualization of integrity defined above and closely related to participation. The concept of autonomy is often associated with that of independence, but it has a broader scope as it also encompasses subjective dimensions (De Singly 2000). Autonomy can be defined as “as an acquired set of capacities to lead one’s own life”, including “the capacity to develop and pursue one’s own conception of a worthwhile life” (Anderson and Honneth 2005, pp. 127, 130) or, in other words, freedom of choice (Join-Lambert Milova 2006). Autonomy can further be understood as the opportunity to live a life in which “reasonable” decisions can be made, and actions can be taken according to these decisions (Becker-Lenz and Müller-Hermann 2013). Duncan (2019, p. 129) suggests questioning critically the notion that families involved in child protection have sufficient agency to make such decisions. She argues that developed agency can be assessed if a decision is based on rational and logical reasons as well as if there is an understanding of the consequences of a certain decision by the persons concerned.



According to Anderson and Honneth, individuals’ autonomy is restricted if social relationships of respect, care and esteem are damaged. Being able to re-establish or maintain relationships of mutual recognition is hence a condition for leading an autonomous life (Anderson and Honneth 2005, pp. 127, 131–32). Families involved with the child protection system are often in challenging situations and their autonomy is strained in two ways, as their scope of decision and their scope of action to lead a self-determined life are limited, on one hand, with regard to their personal life, which is often a “highly constrained context”, and on the other hand, by state interventions in the form of child protection measures (Tisdall 2016, p. 5). Under such circumstances of potentially damaged (relationships of) recognition—for instance, in the context of social isolation—it can be difficult to take action and make “reasonable” decisions or to express agency (ibid.; Anderson and Honneth 2005). However, according to Beate Rössler (2017), it is possible to live an autonomous and self-determined life under challenging social or biographical conditions—for instance, when facing economic deprivation. Autonomy does not exclude experiencing ambivalent conflicts, emotions and decisions, since wishes and the conditions of their realization are often incompatible. Autonomy should therefore be understood as the reasonable management of such ambivalence (ibid., pp. 393, 395). The crucial condition, however, is that an autonomous person can develop, decide for and stand behind their own undertakings by striving for a self-determined and worthwhile life (Rössler 2017, pp. 394–96). The “social context” in which autonomy can be built must thus—from a perspective of justice—be protected or restored for deprived individuals or groups (Anderson and Honneth 2005, p. 137).




2.3. Participation


At the core of theorizing child protection and thinking of integrity, autonomy and participation as a nexus is the capacity to make decisions. Indeed, participation has been recognized as a key concept in child protection (Lansdown 2010; Svevo-Cianci et al. 2011). Developing one’s own opinion, achieving self-determined goals (integrity), making self-determined choices and pursuing one’s own undertakings (autonomy) require knowledge.



Regarding participation, it is fundamental for children and parents to receive sufficient information on the child protection proceedings and on the child protection system itself, in order to understand and make sense of their situation. Information is a prerequisite to having the capacity to develop, advocate and reflect on a self-determined life and to making “reasonable” decisions (cf. for example, Duncan 2019, p. 135, referring to Giddens’ structuration theory). Information is hence central to the concept of autonomy and integrity, as well as to participation (for the relevance of information to participation, see Bouma et al. 2018). Receiving information and understanding the child protection proceedings is also part of the procedural “right to be heard”, laid down in the Swiss Federal Constitution (Art. 29 FC). It includes the right to be informed of decisions, to express oneself, to comment on the issues concerning the case and to participate in the process of decision-making. The overarching goal of the “right to be heard” is “effective participation” (Steinmann 2014, p. 661, Eng. translation by the authors). In their model of participation, Bouma et al. (2018) include three dimensions: informing, hearing, involving.



Duncan (2019, pp. 141–48) also emphasizes information and a trustful relationship between children and child protection professionals as key factors with regard to children’s participation in child protection and has developed an interesting typology of participation, ranging from active participation (congenial participation) to skeptical participation, up to withdrawing (disaffected participation). Specific institutional patterns of information, communication and power structures within organizations are thus a prerequisite to realizing congenial or full participation (Hillmann 1994, pp. 654–55). Dumbrill’s study (Dumbrill 2006, pp. 30–33) showed that, when parents perceived child protection professionals as using power “over” them as a form of control, they were more likely to either openly oppose them or to simulate co-operation. When parents felt that power was used “with” them, they tended to collaborate. It is therefore a fundamental need with regard to participation that child protection professionals share power and information with children and parents (Duerr Berrick 2018, p. 38; Husby et al. 2018, p. 444). Holding back information from children and parents can be understood as restricting their power because they are being held in inferior positions compared to the professionals and are hindered in reaching their goals and participating fully (Duerr Berrick 2018, p. 38). To establish a relationship of trust and respect, a certain amount of support as well as clear information and communication is crucial to enable children and parents to participate in decision-making processes (Graham and Fitzgerald 2010; Husby et al. 2018).



In summary, we propose to conceptualize full participation by integrating aspects of the above-mentioned nexus of integrity, autonomy and participation. Participation thus includes aspects of integrity such as receiving recognition by experiencing a trustful and respectful relationship between family members and child protection professionals and by having one’s rights and opinions respected as a basis for achieving self-set goals. The precondition for this is the soundness of physical and mental integrity and the opportunity to live autonomously, i.e., to have the capacity to develop and pursue one’s own conception of a worthwhile life. To achieve this, families in the child protection system need to have sufficient information to understand the child protection proceedings, implying and understanding of child protection professionals’ concerns about problematic parenting practices (Healy and Darlington 2009, pp. 427–28). Information is also crucial in order to anticipate the potential consequences of decisions and hence to get involved, i.e., to fully participate. By these means of full participation, children and parents are given the structural conditions to regain or enhance their agency in a context in which their autonomy is restricted by often highly-constrained social (family) situations and by state intrusion in the form of child protection measures.





3. The Evolution of the Legal and Institutional Framework of Swiss Child Protection in the 20th Century


The legal and institutional framework is a crucial factor for the opportunity to substantiate the integrity, autonomy and participation of parents and children in any child protection system. In Switzerland, this framework evolved greatly throughout the 20th century. A structural characteristic that changed only marginally over that time was the high degree of federalism and the principle of subsidiarity. Switzerland is a confederation of 26 cantons, which are rather small units (16,000 to 1.5 million inhabitants) but have considerably more autonomy and competencies against the federal level than constituent states in other federal systems usually do. Instead of a homogenized system consisting of uniform institutions, in many aspects, child protection in Switzerland resembles a patchwork of 26 regimes, which can be understood as the result of interactions between federal legislation, cantonal legislation (the reach and regulations of which also varies) and cantonal as well as local patterns of institutionalization and implementation (Schnurr 2017). In order to understand the current state of the Swiss child protection system and its most recent reform in 2013, it is necessary to study its development over time, taking a legal-historical approach. We start with the first nationwide set of regulations that went beyond cantonal legislation on the poor (poverty laws), the federal Swiss Civil Code (SCC) of 1912. We analyze the most important changes in the legal and institutional framework throughout the 20th century. While we paint the evolution in broad strokes, our project aims to produce an even more detailed analysis of the experiences of dis-/respect of integrity, autonomy and participation rights of parents and children affected by an intervention of the former Guardianship Authorities between 1978 and 2012 (historical analysis) as well as of the opportunities the law provided between 1912 and 2012 to address perceived violations of these rights (legal analysis).



3.1. Systematic Disregard for Integrity, Autonomy and Participation in the First Half of the 20th Century


While private law, including family law, was the responsibility of the cantons in the 19th century, the first federal Swiss Civil Code (SCC) of 1912 codified parental duties at a federal level for the first time and thus acknowledged the state’s responsibility for children. The Guardianship Authorities were henceforth legitimated to remove a child from his or her parents if they did not meet their obligations to care for him or her (Häsler 2008). As the focus changed from substantiated neglect and the misery of children to a broader notion of risk and prevention of endangerment, the new law entitled authorities to also remove children on the grounds of suspected or probable neglect (Seglias 2013). This approach to placements was reflected in the “child protection articles” (Art. 283–285 SCC). They introduced the possibility of placing children not only if their families depended on welfare benefits (under poverty laws) but also on the basis of the mere assumption that a family was unable to care for a child, e.g., if the family was seen as “work-shy” or “slovenly” or if the “moral neglect” of a child was claimed (Ramsauer 2000; Leuenberger and Seglias 2015, pp. 232–49). The cantons did not only have the competence to implement these measures under federal law but, until 1981, additionally retained the authority to legislate on the internment of persons, based on the public interest. Thus, cantonal laws aimed to protect the public interest and public order (namely the management of poverty and attendant symptoms), whereas the federal civil law, the SCC, pursued the protection of minors and vulnerable adults. The preventive rationale of this combined federal and cantonal approach to the regulation of childhood created a very broad scope of action for the decision-making authorities and facilitated arbitrariness in sanctioning lifestyles and behaviors judged as deviant (ibid.; Furrer et al. 2014).



The SCC delegated to the authority the responsibility to define the structures and proceedings of the child and adult protection field to the cantons. This concerned the organization of the Guardianship Authorities and the application of the law. Parallel structures were established for the above-mentioned restrictions to a person’s freedom and civil rights for reasons such as public order, prevention of poverty, public health, “social prevention”, etc. under cantonal public law (Independent Expert Commission (IEC) on Administrative Detention 2019). The system was predominantly lay-based: the Guardianship Authorities were subdivisions of the elected bodies of municipalities and therefore lay bodies (in most German-speaking cantons) or magistrates (justice of the peace) in the French-speaking part of Switzerland, who had considerable discretion to handle child protection cases (Schnyder et al. 1995, pp. 26–28; Affolter 2013, p. 11). In addition, under cantonal “detention laws”, the cantonal welfare authorities were entitled to separate families and place persons, including adolescents, in workhouses for re-education, mental institutions, homes for “fallen women” or even prisons, without court proceedings or court rulings (ibid.). The resulting practice of “administrative detention” led to an estimated tens of thousands of individuals becoming subject to coercive placements over the course of the 20th century up to 1981 (Guggisberg and Molin 2019)2. Moreover, the federalist division of public tasks implied that regulations and norms for child removal differed considerably between cantons and regions.



With regard to the placement of children, the cantonal introductory acts concerning the application of the SCC were intended to regulate the supervision and inspection of the placements, but, in fact, it took several more decades to put this in place (Leuenberger et al. 2011; Seglias 2013, p. 60). Altogether, this constituted a system of child protection characterized by a multitude of federal and cantonal regulations and proceedings with only marginal mechanisms of control and considerable discretion for stakeholders and persons in charge—a system that facilitated arbitrary decisions (Akermann et al. 2012; Seglias 2013). Although the legal framework of the SCC represented the rule of law, the street-level practice implied violations of the principle of legal equality (ibid.).



The description of legal and institutional frameworks and placement practices shows that children were removed from their families for two main reasons: the alleviation and management of poverty (Seglias 2013; Furrer et al. 2014) and the imposing of social norms and discipline (Bütow et al. 2014; Guggisberg 2014; Thieme 2013). Placements and coercive welfare measures did not imply that persons concerned by state intervention in their civil rights had the opportunity to participate or be heard in legal decisions. This holds true for children in particular, who, for the greater part of the 20th century, were seen as immature, whose status was completely different from the present and who were stigmatized for being raised by “degenerate” or otherwise incapable families (Mazza Muschietti 2016). In this context, children’s participation in the decision-making process was not even considered an issue. It was uncommon to announce a placement to the children involved, to mention reasons or give further information about the location or duration of it (ibid.). Moreover, given the absence (or weakness) of the state’s supervisory function, a common consequence of coercive measures taken to “protect” children was that the placed children were left completely at the mercy of their carers (Leuenberger et al. 2011). The analysis shows that the personal and procedural rights of the persons concerned were practically non-existent for a long time and, although several legal and medical professionals were critical of this lack of protection, there was no public awareness of this systematic violation of their integrity, autonomy and participation.




3.2. The Road to Change: Legal Developments and Changing Placement Practices after the Mid-20th Century


Already at the end of the 19th century, and throughout the 20th century, there was criticism regarding some of the methods and approaches practiced in child and youth welfare, residential facilities and the placing of children as farmhands in families (“indentured child laborers”) (Seglias 2013). Although there were selective efforts to improve placement settings and to introduce quality standards, a broad discussion of the practices of placements and coercive welfare measures carried out by the state did not arise (ibid.).



The shift in social values in the 1960s and 1970s contributed to a range of legal changes which had an impact on the legal foundation of child protection measures such as removals and placements (Seglias 2013). Reforms of the SCC in the 1970s, e.g., in family law, were concerned with the legal status of children. Legitimate and illegitimate children were given equal status and the best interest of the child was introduced as an important reference point in decisions that concerned him or her (ibid.). The ratification of the European Convention on Human Rights (ECHR) was an important milestone which led to a major reform of the law in 1981. The conditions for the deprivation of liberty defined in the ECHR (Art. 5) were henceforth imperative and Swiss law had to be adapted accordingly (Rietmann 2012; Independent Expert Commission (IEC) on Administrative Detention 2019). These developments led to plans for a more thorough reform of the SCC with regard to the articles on child and adult protection. The reform process started in 1993 but the new law, introducing the new multi-professional Child and Adult Protection Authorities (CAPAs), did not enter into force before 2013 (Müller et al. 2020). The ratification of the UN Convention on the Rights of the Child in 1997 intensified the discourse on children’s rights and the question of how to include children’s perspectives in legal proceedings (ibid.). A reform of the divorce law in the year 2000 substantiated this question by giving the child the opportunity to be heard in family law, including child protection proceedings, which defined the child as a subject of the law (Cottier 2008).



Concerning the experiences of children placed in care, a range of biographical reports and studies in the 1970s and 1980s shed light on the living circumstances and perspectives of these children (summarized in Nett and Spratt 2012; Müller et al. 2020). After 2005, a number of studies analyzed Switzerland’s detention practices during the 20th century (e.g., Leuenberger and Seglias 2008; Freisler-Mühlemann 2011; Ries and Beck 2013). However, despite these developments, which changed the way in which placements in the past were accounted for, research and activities to commemorate the experiences of formerly placed children organized by user/survivor organizations remained poorly funded up to around 2010, when the efforts made to obtain official recognition from the Swiss government were successful. An official apology and commemoration for all surviving victims of coercive welfare measures followed, and reparation payments were made in 2013 (Müller et al. 2020; Independent Expert Commission (IEC) on Administrative Detention 2019). In the context of the political process, several research programs were initiated and funded (ibid.; NRP 76) which, together with the findings of earlier research, drew a more accurate picture of the Swiss welfare system and its practices in the 20th century. It became clear that these practices and experiences of abuse led to considerable health and psychological problems and prolonged socio-economic disadvantages for the children, youth and adults who were subjected to coercive welfare measures of several kinds (Independent Expert Commission (IEC) on Administrative Detention 2019; Freisler-Mühlemann 2011; Akermann et al. 2012; Kuhlman et al. 2013; summarized in Schoch and Müller 2020). A further crucial finding of these studies was that the placed children experienced the disregard for their integrity and the denial of an opportunity to participate and be heard in decision-making as similarly traumatic to the original abuse and neglect which they had suffered in foster families and residential care facilities (Wohlwend and Honegger 2004; Freisler-Mühlemann 2011; Akermann et al. 2012; Leuenberger and Seglias 2008, 2015; Leuenberger et al. 2011).




3.3. Reorganization and Professionalization of Child Protection: The Turning Point in 2013


Due to the latest reform of child and adult protection, which was initiated in 1993 and implemented in 2013, the former layperson-based Guardianship Authority was replaced by the Child and Adult Protection Authorities (CAPAs). Child Protection Authorities became multi-professional decision-making bodies responsible for statutory child protection decisions.



The main results of the 2013 reform were the professionalization of decision-making in the Swiss child protection system and the reduction of the number of authorities from 1414 to 148. The legislator pursued the idea of a collegial body whose members apply expert knowledge from different fields and disciplines (such as law, social work, psychology, accounting and medicine) to meet the substantially diverse characteristics and requirements of complex cases (Cottier and Steck 2012; Schnurr 2017, pp. 125–27). Consequently, the law stipulates that the decisions of a CAPA must in principle be made by a quorum of three members. According to a recent evaluation survey, 93% of the CAPAs have multi-professional decision-making bodies, with law and social work being the most frequent combination (Rieder et al. 2016, p. 40). The CAPAs—unlike in other countries—are responsible for child as well as adult protection. It is at the discretion of the cantonal law makers whether CAPAs are administrative authorities or judicial authorities (courts). In addition, they can be cantonal, municipal or intercommunal/regional authorities. The population served by a CAPA varies from 2700 to 485,000 inhabitants, with the majority of CAPAs serving a population of more than 50,000 (KOKES 2017; Rieder et al. 2016, p. 9). Hence, there is diversity in the child protection regimes across the cantons.



As a general rule, the CAPA is obliged to hear a person affected by a decision “in person” (Art. 447 SCC)—an expression of the fundamental “right to be heard”, as laid out in the Swiss Federal Constitution (Art. 29, 30 FC). Moreover, with respect to child protection proceedings, the SCC stipulates that “the child is heard in person in an appropriate manner by the child protection authority or by a third party appointed for this purpose, unless this is inadvisable due to the child’s age or other good cause” (Art. 314a SCC). The explicit obligation to hear the child, introduced in 2000 in the context of the divorce law reform and strengthened by the reform of 2013, reflects the implementation of Art. 12 UN-CRC in the federal law on child protection. The Federal Supreme Court stipulates the right of a child to a hearing from six years old onward and indicates a (flexible) threshold of around 12 years for the acquisition of the capacity for judgement in family law matters, meaning that the child’s view has more weight from this age on (Cottier 2017).



Besides the CAPA, which represents the statutory arm of the Swiss child protection system, there are social agencies (social services or children’s services in a number of cantons) which are often referred to as “voluntary” child protection (Rosch and Hauri 2016). They bear responsibility for (1) facilitating access to non-statutory services for children and families and (2) decision-making on the non-statutory removal of children to alternative care. In addition, these agencies are often commissioned by the CAPAs to carry out assessments of the well-being of a child.



There is still considerable heterogeneity in the organization and form of the CAPAs, due to the federalist structure and the principle of subsidiarity, which regulate the competencies between the confederation, cantons and municipalities (Fassbind 2013, p. 15). As a consequence of the reform of 2013, a completely new administrative structure had to be established and new procedures and different forms of cooperation with relevant stakeholders needed to be developed (Fassbind 2013). Even though formal rights such as hearing the child’s wishes, interests and views have been strengthened in child protection proceedings, there is still little knowledge available on the ways in which they are put into practice (Hitz Quenon et al. 2014; Hitz Quenon and Matthey 2017).



The reform of 2013 also triggered considerable criticism by the media, who worried that the new system would bring bureaucratization and overly intrusive interventions in families. The media also scandalized some problematic child protection cases and fueled the discussion on deficiencies in Swiss child protection (e.g., the case of Flaach: Direktion der Justiz und des Inneren 2016). A national report by the Federal Council attested to the CAPAs an appropriate standard of work and showed that the numbers of statutory measures in child and adult protection had not risen since the reform (Bundesrat 2017, p. 29). Nevertheless, the report recommended the development of appropriate standards—for instance, concerning the assessment of a child’s needs and of the risks to his or her well-being.





4. A Look Inside the CAPA: Interactions and Communication between Children, Parents and CAPA Members


As stated earlier, little empirical knowledge is available on the current everyday practices of the Swiss Child and Adult Protection Authorities (CAPAs) or how individuals experience encounters with them. Our research project “Intapart: Integrity, Autonomy and Participation: How do children and parents experience child protection?” aims at closing this research gap. The following section gives insight into the findings of an in-depth investigation of children’s and parents’ interactions and communication with Swiss CAPAs, obtained through the analysis of participant observations of hearings. We first start with a description of our data and analysis methodology. We then focus on two fundamentally relevant themes discovered in the data: information exchange and interactions of recognition between CAPA members and individuals concerned. These two thematic complexes are central, since both information as well as interactions of recognition are seen as prerequisites for full participation as they extend and amplify opportunities to influence the outcome of the proceedings (agency). Further steps in our project will include qualitative interviews, questionnaires and focus groups.



4.1. Methodological Approach


We used participant observation as a method for qualitative data collection. Our main epistemological interest for the participant observations was to identify typical interactions and communications between CAPA members and parents and children. In line with Garfinkel’s understanding of ethnomethodology, the aim was to grasp the production of “social reality of everyday activities”. The stance of our observing researchers can be described as “passive participation”, naively documenting the unknown (Spradley 1980; Pollner and Emerson 2001, pp. 121–25). The observed hearings were documented on the spot in the form of handwritten field notes (observation protocols). The field notes were taken in a structured manner, guided by an observation grid to augment verification and replication and to reduce researchers’ bias (Angrosino and Perez 2000; Kawulich 2005). The common criteria for reliable and ethically sound field notes were followed with the observation grid (DeWalt and DeWalt 1998; Kawulich 2005; Merriam 1988; Olivier de Sardan 2008; Schensul et al. 1999). The mere and exact description of interactions in the order in which they occurred, including the exact time, were made. The participants present, a description of them, a spatial map indicating where individuals were seated, the physical surrounding and setting, informal exchanges and the researchers’ personal feelings were noted too.



The participant observation was conducted by one or two experienced researchers over a period of eight months in 2019. Altogether, the sample consists of 24 hearings in 19 different cases in four CAPAs, covering a high degree of diversity in potential child endangerment situations, varying in intensity and severity. It is worth mentioning that we found that the four CAPAs varied in their degree of formality and structuring of the hearings and also differed in their organizational procedures.



Data were systematically coded using QDA software. For the analysis of the participant observations, we followed propositions of thematic analyses (Braun and Clarke 2006), with the aim of identifying themes in the data which are important in relation to the research question. Given the nexus of integrity, autonomy and participation as our focal point, we were interested in identifying themes relating to these three key concepts (“keyness” being a guiding principle to build codes and detect themes) (Braun and Clarke 2006, p. 82). We followed an “inductive development” of codes directly derived from the data; at the same time, our work was theoretically informed (ibid., p. 83). We focused on a “latent level” to identify relevant codes and themes, following a “constructionist perspective” to analyze the social production and structural conditions of the observed interactions (ibid., pp. 84–85).



Using a thematic analysis-inspired approach to analyze our data, two researchers worked as a team to elaborate thematic codes by coding the field notes of 24 hearings in 19 different cases in four CAPAs. Each code contained an “interesting aspect” and consisted of a thorough definition and coding rule, stemming from the data (Braun and Clarke 2006, p. 89). Based on the created codes, “themes” were identified which formed a “repeated pattern” and summarized interrelated sub-code-sets (“sub-themes”) (ibid., pp. 89, 90). Working as a team during the coding development stage is a well-known strategy to ensure the reliability of the coding system (Armstrong et al. 1997). Within recurrent feedback loops with other researchers from the project team, the coding system was validated, refined and eventually regrouped into main themes. In fact, minor adjustments within the coding system were made throughout the whole coding process, to ensure that we grasped all important aspects contained in the data. Hence, we carried out the coding in an “ongoing organic” and “recursive process” (Braun and Clarke 2006, pp. 86, 91). This first analysis stage resulted in a coding system with ten main “themes” consisting of the following sub-code-sets: power dynamics, signs of recognition, expression of emotions, cooperation behaviors, negotiations around the problem definition, life domains, characteristics of the proceedings, definition of roles and perception of child protection.




4.2. Results: “Information Exchange” and “Signs of Recognition” during the Hearings of Parents and Children


As previously stated, the CAPA is the decision-making body for statutory child protection measures. The CAPA members make decisions on the basis of the assessment report (which is often produced by an external social service agency) and of the hearing with the concerned persons. Overall, our observations strongly support conceptualizations of decision-making in child protection, which emphasizes the procedural nature of such decisions (Bastian 2019; Forkby and Höjer 2011; Helm and Roesch-Marsh 2016; Pomey 2017).



Based on the analysis of participant observations of hearings, we highlight two crucial themes which are highly relevant in order to understand interactions in terms of their potential to facilitate participation: information exchange and signs of recognition. Information exchange encompasses all exchanges between parents and children and CAPA members related to the child protection proceedings. Signs of recognition are organized into three groups—those related to legal rights, those related to love and those related to solidarity. We show how these were displayed by the authorities and responded to by the persons concerned and discuss their overall impact on participation.



Regarding information exchange, findings show that key information was systematically given orally by the CAPA to parents and children, mostly at the beginning of hearings but also frequently in interactions during the conversation. Information on the following issues was identified: the CAPA’s tasks and organization; potential child protection measures; stages of the decision-making process; child protection procedure in general; legal rights and duties. This information exchange could be observed in all cases.



In only one observed case was printed information in the form of an information brochure handed out to parents at the hearing3. Information on the aspects mentioned was not only given to parents and children by the CAPA members but sometimes the individuals concerned also actively asked for it. A broad range of ways in which parents and children acted out their agency was observed, ranging from parents requesting an additional hearing in order to influence the intended decision to parents who remained more passive and did not take any anticipatory actions. In one case with two young parents-to-be, this exploration of their scope of action was very marked, since they actively and variously asked for the concrete consequences if they would not comply or would only partly comply with the CAPA. The CAPA members used this situation to repeatedly underline that, if at all possible, they would clearly aim for consensual agreements with the parents, but they also mentioned that they had the authority to make non-consensual decisions. We also observed wide variation in parents’ and children’s understanding of the child protection proceedings. Given the complexity of the child protection system and time constraints, we could document that misunderstandings happen at various stages of the hearing. While some misunderstandings were acknowledged by the CAPA members and resolved, others remained unnoticed. A commonly observed confusion was regarding the question of whether decisions had already been made or if the negotiation of the decision was still ongoing. We observed that the CAPA members tried to clarify this point, either by bringing it up by themselves or in reaction to parents explicitly expressing confusion over the stages of the decision-making process.



The analysis of information exchange leads us to the issue of the explicit recognition of legal rights. It is important to recall that the Child and Adult Protection Authority is structurally positioned within the family law system and is entitled to make statutory child protection decisions. The persons present at the hearings have thus been guaranteed the formal legal “right to be heard” by the CAPA. We repeatedly observed CAPA members referring to or explaining the legal framework to parents and children—for example, by informing them of their right to appeal against the decision or that the decision can only be taken by a quorum of three CAPA members, not merely by one. In Honneth’s understanding (Honneth 1995), this can be read as a sign of recognition in the sphere of “rights”, which encompasses the equality of people in terms of rights and fosters self-respect. We did not observe open exclusion of individuals from their rights, but we noticed some practices which could potentially lead to more subtle forms of denial. A quite commonly observed example of this could be seen when the CAPA requested parents to release professionals from their obligation to maintain confidentiality so that they could contact them regarding the child protection proceedings. In formal legal terms, it is correct to ask the parents to give their consent to release professionals from their obligation to maintain confidentiality. Interestingly, consent is usually reached quite incidentally, which, in one case (second hearing), led to open criticism by a mother who felt that she had lost control over her personal information and felt passed over. The CAPA member tried to restore the mother´s lost confidence in the CAPA by giving her further information on her right to define the exact scope of application which the release of obligation to maintain confidentiality encompasses.



Displaying legal authority by the CAPA can translate into signs of a lack of recognition and put a strain on the relationship. For instance, we observed that parents and children could perceive CAPA members mentioning legal obligations (such as the legal duty of parents to cooperate in the child protection proceedings) or describing possible legal consequences (such as mandated child protection measures against the will of the parents) as a threat that undermined their participatory agency. Hence, the recognition of parents and children on a legal level seems to be a sensitive issue. We also identified situations in which parents and children actively requested information on the legal framework of child protection proceedings. For example, a 14-year-old girl asked if her parents were allowed to decide against her will that she could not move out of the family home.



Apart from information exchange and the recognition of rights, two other forms of recognition proved to be critical to understanding the dynamics of hearings: recognition in terms of “love” and recognition in terms of “solidarity” (Honneth 1995). As delineated in the theoretical reflections, we conceptualize recognition as an integral part of integrity.



In the context of child protection, love is close to empathy and is an expression of a respectful and trusting relationship between the authorities and the persons concerned. Empathy was shown at different levels during hearings. Different behaviors expressed by CAPA members were indicators of such recognition: thanking parents and children for their presence; looking out for their physical well-being by offering them a glass of water; acknowledging signs of distress when someone was overcome by emotions. Even if parents and children are invited to a hearing by the CAPA, the observed practice of thanking parents and children for their attendance (instead of just greeting them) is a way to acknowledge them as individuals and to somewhat reduce the distance between persons concerned and the authorities. These behaviors seemed to have a positive impact on the interactions, helping to release tension and improve open communication. In contrast, ignoring tears or statements about not feeling well, interrupting explanations or correcting language errors had a negative impact. For instance, some CAPA members reformulated statements for the minute-taker (e.g., translating common terms to adequate legal terms, translating spoken terms to more formal written terms). This practice was perceived as unsettling by some parents who were interrupted and lost the train of their thoughts. Recognition of love/empathy is directly linked to people’s self-confidence, and self-confidence increased or decreased as a result.



The third group of signs of recognition is related to solidarity, which encompassed being respectful of other people’s opinions, attitudes, skills and roles or status. Parents and children were very sensitive to their views being understood and respected by the CAPA members. Interestingly, it seemed that obtaining the CAPA’s approval was not the crucial point but rather listening attentively and acknowledging their perspective. Very simple and clear sentences like “I understand” and “Yes, it is difficult” seemed to foster feelings of recognition and enhance self-esteem. For instance, acknowledgments of the challenges of being a parent were met with relief by distressed parents who could more easily disclose their problems as a result. Solidarity was also shown the other way around when parents recognized that they had a need for support or agreed with an offer of support made by the authorities. CAPA members seemed to feel encouraged to have a supportive attitude and enhance cooperation as opposed to exerting power strategies. Moreover, we noticed that the most participative way to negotiate potential measures with parents or children was enhanced by formulations such as “what kind of support would you need?” rather than already suggesting a concrete measure. Indeed, this allows for a common definition of needs and potential solutions. In this regard, such open formulations are a recognition of the opinions of the persons concerned.



The opposite of solidarity was likely to happen in hearings with signs of disapproval, when parents’ opinions were dismissed, delegitimized or contradicted. CAPA members would sometimes feel the need to correct or rectify parents’ statements with the aim of fact-checking, establishing the truth or on moral grounds. Interestingly, however, it is possible to acknowledge a different opinion without approving it, as this may be enough to create a feeling of recognition and self-esteem. In one case, parents were expressing their disapproval of homosexuality based on their religious values. Two CAPA members challenged their view on two dimensions: human rights and a different interpretation of religious beliefs. The debate was heated and heading nowhere. A third CAPA member eventually stepped in and stated their respect for the parents’ different views on this matter and then suggested focusing on the child’s well-being and school achievement for the time being. This statement of recognition was enough to move the discussion forward and then to allow the parents to accept a child protection measure.





5. Discussion


The analysis indicates that there is a lack of information on the side of parents and children even in cases where CAPA members seem to follow the relevant organizational standard procedures to provide such information: for children and parents, it is often not clear what exactly the CAPA does, which stage of the decision-making process they are at, which measures the CAPA can take and what they potentially entail. In addition, the emotional dimension may make children and parents less able to process crucial information and to reflect rationally on their options. Subsequently, a full understanding of the child protection proceedings might be lacking in many cases. The hearing consequently must be understood as a situation where parents receive and have to process new information. The hearing can therefore be seen as a constitutive moment for parents and children as they make sense of their situation and the child protection proceedings and form their opinion. This adds to the original objective of hearings: giving the opportunity to bring in the perspective of the individuals concerned, their opinions and wishes and to discuss and negotiate the action to be taken. Not only are parents expected to give an account of their point of view but at the same time they have to explore the limitations of the context and their possible range of action by asking questions.



The hearing has the function of the legal instruction of the persons concerned on their rights and duties, which clarifies legal boundaries and opportunities for possible actions. As in the example mentioned, we observed that clarification of legal rights was often made in reaction to a comment or a question by parents or children but not systematically, since it is considered impossible to inform them about all their rights. It further remains unclear how well parents and children are informed in respect to their legal rights and duties, as the responsibility to make sure all individuals are equally informed of their rights and guaranteed the same rights is left fully to the CAPA. This may reproduce (or create) inequalities in understanding the child protection proceedings between individuals who are able and dare to actively seek information and less proactive individuals.



These results illustrate why being informed and understanding is such a crucial point for participation in child protection proceedings: as long as parents and children do not fully understand and are not well informed about the proceedings, their rights and duties, potential measures and their consequences or the CAPA’s tasks, it is hard for them to know their scope of action (autonomy within the proceedings) and hence to fully participate. In addition, it is problematic if parents and children do not know which stage of the decision-making process they are at, since they do not recognize when they are at a crucial point at which they can influence the decision. Consequently, their agency can be considered restricted.



Overall, we observed signs of recognition in all cases but also signs of a lack of recognition in hearings. This might reflect the seemingly contradictory mission of the CAPA of protecting children and intervening in the family sphere if the child’s well-being is endangered. They can, or sometimes have to, use their legal authority to impose constraining measures if individuals do not comply to ensure the child’s well-being. Hence, the CAPA members are challenged to ensure parents’ and children’s participation by allowing a relationship of recognition (integrity) and providing a high level of information.



As in any qualitative study based on participant observation, the generalization of our results has some limitations. We have observed sequences of the everyday practice of four CAPAs located in two different language regions in Switzerland, in rural and urban settings. Even if our research sites have contrasting differences in relevant dimensions, the generalizability of the results presented above is limited. The “Intapart” research project will move on to explore in depth what children and parents experienced as supporting or hampering their integrity, autonomy and participation in their contact with the CAPA with qualitative interviews and focus groups and, later on, with a quantitative survey using questionnaires.




6. Conclusions


From the adoption of the Swiss civil code in 1912 to the reform of 2013, the Swiss child protection system has gone through tremendous changes, from systematic disregard for the integrity, autonomy and participation of parents and children in the past, towards an orientation that puts the persons concerned more and more at its heart. We propose a legally and historically informed perspective on child protection that builds the foundation for critical reflection and an analysis of current welfare practices and policies. It thereby aims to raise the awareness of child protection professionals regarding the conditions and settings that encourage and support the full participation of children and parents. This perspective further underlines the need for empirical knowledge on people’s perspectives as the basis for the development of effective and sustainable practices in child protection proceedings, which secure the integrity, autonomy and participation of children and parents.



As our empirical analysis of the current practices of hearings at the Child and Adult Protection Authorities (CAPAs) in Switzerland shows, many parents and children entering the hearing do not seem to be well-enough informed. Collecting, processing and using information to identify one’s scope of action within the child protection proceedings seems to be a central issue during hearings. Hearings should therefore be understood as situations of information exchange at multiple levels: informing parents and children about the child protection proceedings, the CAPA’s tasks and potential measures, rights and duties and clarifying the stage within the decision-making process. Being informed and understanding the situation and one’s rights and duties is crucial, since it is a prerequisite to forming and express one’s opinion (acting autonomously) and to participating within a given structure. If parents and children experience recognition in the form of empathic and respectful interactions with the CAPA (integrity), they seem more likely to be at ease and able to participate. This means that CAPA members find themselves in very demanding situations when they interact with parents and children: they need to be highly sensitive to signs of misunderstanding, lack of information or discomfort and should be able to establish a relationship of recognition, i.e., to guarantee their interlocutors’ integrity. Furthermore, when parents and children experience recognition through the assistance that child protection provides them in (re-)establishing supporting relationships, they are likely to be empowered to take “reasonable” decisions to live a self-determined life without state intrusion (autonomy).



Fostering participation in child protection proceedings should further be characterized by a power-sensitive approach, facilitating dialogical work with the concerned children and parents. Indeed, the establishment of a dialogic form of conversation can be a helpful starting point to establish full participation and a foundation for a relationship of recognition (Husby et al. 2019). Dialog can be understood as the production of shared meaning, not merely the understanding of one another’s standpoint within a conversation. Hence, dialogic conversation suggests questioning existing assumptions, understandings and prejudices and shifts the perspective towards change (Graham and Fitzgerald 2010; Biesel et al. 2017). This aligns well with Habermas’ concept of deliberation (Habermas 1981) and the basic idea “that in order to make legitimate decisions, one has to engage the people affected by these decisions in deliberating on what ought to be done” (Willumsen and Skivenes 2005, p. 198). Also referring to Habermas, Duncan sees the communication between children and professionals in child protection as systematically distorted by the power asymmetry between adults and children—for instance, by adults’ power to judge what children say. A less distorted situation of communication could be achieved if everyone had the “same opportunity to talk and listen” and the same “right to question and answer”. This would also limit the risk of trying to persuade others but instead facilitate the convincing of others of a better argument (Duncan 2019, p. 147).



With our study, we hope to contribute to the development of sustainable child protection proceedings that provide effective support for children and parents, guaranteeing their integrity by allowing for the interaction of mutual recognition and making sufficient information available to the persons concerned for full participation in the child protection system.
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For more details about the project, see: http://www.nfp76.ch/en/projects/interventions-and-pathways-in-life/project-cottier.
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However, many authors (e.g., Leuenberger and Seglias 2015; Guggisberg and Molin 2019; Schnurr 2017) problematize the general lack of reliable statistics on family or institutional placements, since Switzerland did not and still does not collect them systematically. The Independent Expert Commission (IEC) on Administrative Detention estimates that 40,000 to 60,000 individuals were subject to administrative detention between 1930 and 1980 (Guggisberg and Molin 2019). Leuenberger and Seglias (2015) estimate that 6–10% of children in the second half of the 20th century (or hundreds of thousands of children in the 19th and 20th centuries) were affected by such forms of family placements (“indentured child laborers”).
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In this analysis, we did not include written communication such as the CAPA’s invitation letter to the parents, which probably already contains information on the child protection proceedings.
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