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Abstract

:

Judges have long wrestled with the gigantean task of defining religion, with some describing the task as being ‘called upon to ponder the imponderable’, an impossible task, and even misguided. Despite these sentiments, and comments in almost every legal definition expressing the impossibility of the task, judges have, in fact, been able to come up with numerous legal definitions for religion. These have been applied in myriad circumstances to define the outer limits of the rights and responsibilities of states, religious communities, organisations, and individuals. By contrast, the term secular has rarely been judicially defined. However, it is no-less important in defining the rights and responsibilities of states and their citizens and residents, particularly in light of the number of states that claim, implicitly or explicitly, to be secular. This paper, therefore, (re)examines the definition of the secular as it pertains to the concept of the secular state. It considers the need for a legal definition of the secular with particular reference to constitutional and other legal instruments that include the term. It then examines the difference between the terms secular, secularisation and secularism, noting the often erroneous conflation as well as the inevitable interaction and overlap between these key concepts. Finally, drawing on existing classifications of legal definitions of religion, the paper classifies definitions of the secular into three overarching classifications, namely ‘historical’, ‘substantive’ and ‘characteristic’.
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1. Introduction


Judges have long wrestled with the gargantuan task of defining religion, with some describing the task as being ‘called upon to ponder the imponderable’,1 an impossible task,2 and even misguided (Freeman 1983). Despite these sentiments, and comments in almost every legal definition expressing the impossibility of the task (Barker 2022), judges have, in fact, been able to come up with numerous legal definitions for religion. These have been applied in myriad circumstances to define the outer limits of the rights and responsibilities of states, religious communities, organisations, and individuals. By contrast, as this paper will discuss, the term secular has rarely been judicially defined.3 However, it is no less important in defining the rights and responsibilities of states and their citizens and residents, particularly in light of the number of states that claim, implicitly or explicitly, to be secular.



This paper therefore examines the definition of the secular as it pertains to the concept of the secular state. The definition is necessarily a legal one, although definitions from other disciplines will necessarily be examined where they illuminate the legal meaning of the term. The paper is divided into three parts. Part one examines the need for a legal definition of the secular with particular reference to constitutional and other legal instruments that include the term. Part two then examines the difference between the terms secular, secularisation and secularism, noting the often erroneous conflation as well as the inevitable interaction and overlap between these key concepts. Finally, part three draws on existing classifications of legal definitions of religion to classify definitions of the secular into three overarching classifications, namely: ‘historical’, ‘substantive’ and ‘characteristic’. Finally, this discussion concludes by suggesting that none of these definitions can adequately capture the vast breadth of states claiming to be secular.




2. The Secular: Frequently Used, Poorly Understood


While there may be many reasons to define the term secular in the context of the secular state, prime amongst them must be the use of the term in constitutional and other legal instruments. Despite the use of the term ‘secular’ and the related term ‘secularism’ in numerous legal instruments, there has been a relative scarcity of judicial consideration of the definition of these twin concepts. This can be contrasted with the much more detailed examination of related concepts such as religion and the separation of state and religion. This section therefore examines a sample of the various legal instruments in which the secular appears before examining rare occasions where courts have proffered an interpretation of the term. These interpretations illustrate that the defining elements of the secular state have rarely, if ever, been comprehensively considered in a judicial context.



2.1. Appearances of the Secular in the Law


While many states lack a legally enshrined identification with religion, and may be considered de facto secular, others constitutionally declare themselves to be secular. Such declarations are not always statements of irreligiosity, but, instead, indicate state attempts not to rationalise decisions according to religious principles (Temperman 2010). At least thirty-three states expressly employ the term secular in their constitutions.4 The Constitution of the Republic of Côte d’Ivoire, for instance, accentuates a commitment to ‘the republican form of Government, as well as the secular character of the state’.5 Other constitutions implicitly allude to the secular by adopting descriptive clauses that profess neutrality towards religion.6 The stipulation in Albania’s Constitution that the state remain ‘neutral in questions of belief and conscience’ is notable in this respect.7 Czech law similarly reflects an ideologically neutral perspective, providing that the state ‘may not be bound by either an exclusive ideology’ or religion.8 The Republic of Mozambique also appears to mandate impartiality constitutionally in stating that the ‘lay’ identity of the state is contingent on the ‘separation between the state and religious denominations’.9 The Lebanese Constitution goes a step further in declaring the political system to be ‘established on the principle of the separation of powers’ and mandating the ‘abolition of political confessionalism’ as a national goal.10



Moreover, non-establishment clauses preventing governments from pronouncing an official or preferred religion also represent indirect constitutional references to the secular.11 The classic non-establishment provision is the First Amendment of the United States of America’s Constitution, which prevents Congress from making any law ‘respecting an establishment of religion or prohibiting the free exercise thereof’.12 The Constitution of Australia echoes the American example by precluding the Commonwealth from ‘establishing any religion … or … prohibiting the free exercise of any religion’.13 Other states adopt many other iterations of non-establishment, including provisions proscribing the recognition of any of the following: state religion,14 official religion,15 state church,16 state-sponsored religion17 or national religion.18



In addition to constitutional provisions, domestic legislation may include the terms secular or secularism. It is beyond the scope of this paper to include a full survey of such instances; however, legislation concerning education provides an apposite example in this regard. In a number of jurisdictions, the state mandates that education in some or all educational institutions must be secular. For example, in Australia, legislation in all states and territories, excluding Queensland (Bryne 2014),19 explicitly requires public education to be secular.20 The South Australian Act states that ‘education … provided by Government schools … preschools and children’s services centres are to be secular in nature’.21 The Victorian legislation posits this requirement in broader terms, dictating that ‘education in Government schools must be secular and not promote any particular religious practice, denomination or sect’.22 Other statutes outline restrictions surrounding religious instruction, thereby indirectly acknowledging the secular. For instance, the provision within Western Australian statute excludes the promotion of ‘any particular religious practice, denomination or sect’ within the teaching and curriculum of Government schools.23 These explicit and implicit secular clauses do not culminate in a prohibition on religious education. Rather, they impose an obligation that religious instruction should be of a general nature, insofar that it does not preference any specific religion.24



French legislation also emphasises the secular, owing to the cultural value ascribed to laïcité as a pedagogical concept and tenant of France’s national identity. Indeed, a secular, or laïque, distance placed between pupils and their own beliefs in public schooling has been described as the ‘cradle’ through which children become enlightened citizens (Scott 2007; Stasi 2003; Chirac 2003; Jansen 2013). Accordingly, secular education is a constitutionally entrenched duty of the state: ‘l’organisation de l’enseignement public gratuit et laïque à tous les degrés est un devoir de l’Etat’.25 Elsewhere, the respect of ‘la liberté de conscience et de la laïcité’ is also specified as a learning outcome of public education.26



The very existence of these provisions, and others which are similar, requires that the terms secular and secularism be defined in order to clearly articulate the outer limits of the rights and responsibilities they impose. Yet, as will be discussed below, these terms have rarely been judicially considered.




2.2. Judicial Interpretations of the Secular


In contrast to the ample allusions to the secular in written law, cases that consider the meaning of the term are few and far between. At the domestic level, the Queensland Supreme Court in Australia has defined the term simply as the act of being ‘disassociated with religion’.27 The Supreme Court of Canada has also reflected on the secular as it relates to state dispensations: ‘the secular state is neutral [and] refrains from espousing “values” that undermine or go beyond what is necessary’ for equal civic participation.28 These considerations, however, relate to particular enactments and,29 accordingly, are limited to their particular jurisdiction’s legislative instrument and circumstances.



At the supra-national level, the European Court of Human Rights (ECtHR) has interpreted the secular in its application of the European Convention for the Protection of Human Rights and Fundamental Freedoms (‘the Convention’).30 Although the ECtHR rarely considers the term directly, patterns in its adjudication reveal normative assumptions of the Court’s understanding of the term (Gülalp 2010). Notably, the ECtHR appears to assume that ‘secular’ is synonymous with government neutrality and a formally imposed distance between the state and religious identity of any kind. In Refah Partisi (The Welfare Party) v Turkey the Court noted




the state’s role as the neutral and impartial organiser of the exercise of various religions, faiths and beliefs … [and that this duty] is incompatible with any power on the state’s part to assess the legitimacy of religious beliefs … [and] requires the state to ensure mutual tolerance.31





The ECtHR later reiterated the discordance of religious and government matters through its endorsement of the definition of a secular regime adopted by the Constitutional Court of Turkey.32 This definition perceived religion as being ‘shielded from a political role’ to facilitate its determination according to individual conscience.33 Such an interpretation ultimately informed the ECtHR’s finding that Turkey’s regulation of religious attire did not violate the Convention and was conducive to the preservation of the secular nature of universities.34



In comparable cases in France concerning the regulation of, and punishment for, the wearing of religious attire in certain public spaces, the ECtHR has also found against violation of the Convention.35 In Ebrahimian v France, for example, the ECtHR noted that secularism and neutrality are ‘fundamental’ French principles and, in such a case, it is possible to favour their preservation over the applicant’s freedom of religion.36 Through this legal reasoning, it may be inferred that the ECtHR’s interpretation of the secular is contingent upon a separation of religion and state, or separationism, which is akin to the constitutional arrangement in France (Barker 2024; Witte and Pin 2021).37 Contrary to this inference, more recently, the ECtHR has found against violation in cases concerning the display of the Christian crucifix in public schools on the basis of its status as a cultural and identity-linked symbol (Zucca 2013; Lobeira 2014).38 However, this decision took place in the context of several articles of the Convention that were not relevant in Ebrahimian.39 In any event, such speculation as to the ECtHR’s interpretation of the secular is based on implicit statements of the Court and, therefore, is not a practical legal definition of the term.





3. The Nexus of Terms Surrounding the Secular


The elusive meaning of the secular is exacerbated by the term’s polysemic nature (Blankholm 2014; Taylor 2009) and close relation to the concepts of ‘secularisation’, ‘secularism’, and, to a lesser extent, ‘post-secularism’ (see Beckford 2012). These concepts are often employed interchangeably in various disciplinary contexts (Casanova 2011; Sandberg 2014; Baubérot 2013).40 As outlined above, constitutional and other legal instruments as well as the judiciary use all three terms, together and separately, and at times interchangeably. However, each term has its own specific application and erroneous conflation can lead to confusion. These terms should be seen as interrelated, but not interchangeable. A secular state may or may not have adopted secularism. Similarly, a secular state may or may not be going through or have gone through a process of secularisation.



3.1. Defining the Secular


The secular, the focus of this paper, derives its meaning from the interplay between thought and normative factors shaping the external world. As such, a distinction can be drawn between the conceptual and contextual meaning of the term. Broadly speaking, the conceptual meaning of the secular refers to its status as a modern epistemic category. This category is generically employed in reference to the Christian distinction between two mutually constituted worlds; the secular-temporal world sphere pertaining to the physical age, and the religious-sacred world relating to an eternal age (Chavura and Tregenza 1996).41 Historically, these two ‘spheres’ were not always separated as such, but could be distinguished depending on how religion intersected with prevailing ideas of reason, utility and morality. Therefore, the conceptual meaning of the secular as a binary classification of reality is well-established; however, its composite spheres need not be diametrically opposed. Rather, as observed by José Casanova, the term secular is ‘used to construct, codify, grasp and experience a realm differentiated, as opposed to polarised, from “the religious”’.



Conversely, the contextual meaning of the secular relates to its mutability in accordance with the environment and dominant understanding of rationality (Chavura and Tregenza 1996; Sandberg 2014). From this perspective, the interpretation of the secular is contingent on social circumstances, including the evolution of religious interaction, the presence or absence of majority religious group(s), and the political system (Barker 2018). In this way, societies can select from, reflect, and experience various versions of the secular commensurate with the chosen state–religion relationship and the manner by which its constituent norms are codified in law, institutionalised and internalised.



Perry Dane’s (2018) notion of ‘religion-state dispensations’ encapsulates this complex interaction between socio-legal variables that inform the broad variety of approaches to the secular. Dane employs the term to refer to ‘the sorts of norms of religious establishment and disestablishment, separation and interaction, and institutional, financial and expressive relationships’ between government and religion. Such dispensations form a continuum of relations ranging from government prohibition of religion to state support of conditions favourable to religion (Benson 2000). What remains in dispute is how and where the boundaries between religion and government ought to be drawn for a state to be considered secular.



In this regard, ‘the religious’ and ‘the secular’ have been envisaged as potentially overlapping circles on a two-dimensional plane (State 2013). Owing to the assumption that the secular is merely the ‘other’ of the religious, the two circles are often perceived as being perfectly coextensive (Benson 2000). Casanova (2011) highlights this paradoxical state of affairs whereby ‘the secular … encompass[es] increasingly the whole of reality, in a sense replacing the religious.’ According to this view, the secular is the social substratum that is left behind once the religious disappears (Taylor 2007). However, the possible arrangements between the secular and the religious extend far beyond the former subsuming the latter—the two realities can be distinct and overlap in various ways (State 2013; Hastings 1976). By presupposing that the secular is the natural and universal reality, the concept itself has eluded comprehensive explanation (Casanova 2011), which further accentuates the elusiveness of the term.




3.2. Defining Secularisation


According to its original theological meaning, secularisation related to the Western Christian process of making ‘worldly’ (van Deer 2007; Asad 1993; Kippenberg 2007; Cantwell Smith 1963; Arnason 2003; Smith 1988; Mazusawa 2005; McCutcheon 1982; de Vries 2008),42 for instance, when monastic property was secularised following the Protestant Reformation (Casanova 2011).43 Contemporary theses of secularisation,44 by contrast, understand the term to refer ‘to actual or alleged historical patterns of transformation and differentiation’ of the religious and secular functional spheres accompanying modernisation (Casanova 2011; Quack 2017; Casanova 2002; Casanova 2009). Early definitions perceive such societal development as being part of a broader teleological and progressive transformation from the archaic and morally dangerous ‘sacred’ to the modern and rational ‘secular’ (Wilson 1987; Cox 1965).



At the core of traditional conceptions of secularisation is the universal and evolutionistic decline of religious influence in contemporary civilization (Quack 2017). Such decline leads to the emancipation of society from the religious sphere as religious agencies ‘become marginal to the operation of the social system’ (Ahdar 2000). Max Weber (1958), for instance, famously described secularisation as ‘the disenchantment of the world’, characterised by a growing displacement of magical symbolism by rational, empirical thought. Similarly, Emile Durkheim argued from a social Darwinian perspective that modern society is exemplified by a heightened individualisation that cannot sustain religion (Durkheim 1993, 1995; Grabb 1990; Casanova 1999). Another notable example is Auguste Compte’s enumeration of a ‘positive’ phase of mankind, which supersedes its religious and metaphysical phase (Quack 2017).



However, these theses of decline have been subject to criticism and revision (Casanova 2009; Ireland 1988; Frame 2009; Beckford 1993).45 This criticism highlights the failure of these theories to account for the ongoing importance of religion in a privatised world and the function of religious organisations in conforming to popular culture (Martin 2005; Casanova 2009). The rise of diverse global fundamentalisms can also be seen as a resistance to the imposition of universal models of secularisation (Almond et al. 2003). As a result, secularisation has been conceptualised more generally as a process of religious change (Sandberg 2014). David Martin (2005) suggests that this process comprises a series of ‘“Christianisations”, as opposed to a unilateral process, which is followed or accompanied by recoils’.46 This definition can be broadened beyond Christian denominations by replacing ‘Christianisations’ with ‘increased religiosity.’ It follows that secularisation does not inherently involve an outcome of mutual exclusion between the sacred and secular realities. Rather, the processes of secularisation and religious transformation are ongoing and inextricably connected global phenomena.47




3.3. Defining Secularism


Secularism encompasses a range of worldviews distinguished by a commitment to the legal-constitutional distinction between religion, religious institutions, and the state (Frame 2009; Quack 2017). State secularism does not necessarily reject religion, but denotes an intention to not justify behaviour on religious grounds (Temperman 2010).48 Conceptions of secularism may be consciously or subconsciously held (Casanova 2011). Conscious conceptions, or ‘secular worldviews’ (Temperman 2010), constitute substantive forms of secularism that are ideological in nature and expressed as normative state projects or projects of modernity (Frame 2009; Casanova 2009, 2011; Hastings 1976). The Constitution of the People’s Republic of China, for instance, specifies Marxism–Leninism as the official ideology by which the nation ‘concentrate[s] its efforts on socialist modernisation’ (Smart 1992).49 When secularism forms an ‘epistemic knowledge regime’ in this way (Casanova 2009), it is comparable to religion insofar as it helps ‘human beings conceive of themselves, and act in the world’.



The diverse variations of secularism are located on a spectrum and distinguished according to the adopted model of legal-constitutional separation between government and religion (Hurd 2008; Taylor 2007; Kosmin and Keysar 2007).50 This circumstance is reflected in descriptions of secularism as oscillating between ‘hard’ and ‘soft’ polarities (Kosmin and Keysar 2007). Hard secularism is grounded in political theories that assume ‘that religion is either an irrational force or a non-rational form of discourse that should be banished from the … public sphere’ (Casanova 2011). This separation of religion from politics is purported to derive either from the veracity of faith or the falsity of religious creed (Wieseltier 1991). Weberian and Hobbesian notions of the transformation of consciousness epitomise hard secularism (Kosmin and Keysar 2007). These theories prophesised that in the light of reason, society would abandon faith as intellectually unreliable (Kosmin and Keysar 2007). Karl Marx, by contrast, perceived religion as an ideological tool exploited for political control, as encapsulated in his description of religious conviction as the ‘opiate of the masses’ (Kosmin and Keysar 2007). Similarly, Richard Dawkins (1993) analogises theistic belief systems with an incurable ‘virus of the mind’. This portrayal emphasises humankind’s vulnerability to infection by doctrines that are characterised, as Dawkins contends, by minimal truth and logic.



Hard secularism also manifests in the law of several states. Communist countries are archetypal examples, owing to the Marxist–Leninist belief in religious epistemological inferiority and the capacity of scientific progress to eliminate religion (Kosmin and Keysar 2007). The state apparatus is thus instrumentalised to enforce secularism, while simultaneously bringing about the demise of religion. During the Cold War, for instance, the Constitution of the People’s Socialist Republic of Albania stipulated that the state ‘recognise[d] no religion’ and ‘support[ed] the atheist worldview [to] ingrain’ the scientific perspective.51 The Socialist Republic of Vietnam, which explicitly sanctions state control over religion, provides a more contemporary illustration.52



Antithetically, soft secularism upholds the separation of religion from politics based on an indifference to the truth or falsity of religion (Kosmin and Keysar 2007; Bradney 2010; Rivers 2012). This paradigm is characterised by a desire for government to accommodate religious behaviour in the public domain (Kosmin and Keysar 2007). As such, the soft secularist is neither an atheist nor a principled materialist (Kosmin and Keysar 2007). Soft secularism is reflected in the constitutional position of religion in the United Kingdom (UK) (Kosmin and Keysar 2007). The UK is generally considered to have two established churches; the Church of Scotland in Scotland and the Church of England in England.53 Although the functions conferred by establishment have become largely symbolic, this arrangement represents significant legal recognition of these religious institutions (Holdsworth 1920; Bogdanor 1995).54 The protection afforded to the freedom of religion is also indicative of the accommodation of religious behaviour envisaged by soft secularism (Holdsworth 1920).55



In addition, French historian and sociologist Jean Baubérot asserts that the meaning of secularism in France, or laïcité in the French language, evades consensus. Laïcité has its origins in the Déclaration des Droits de l’Homme et du Citoyen and its guarantee of religious freedom to the extent that its ‘manifestation does not disturb public order’.56 The principle is enshrined by the law of 190557 and the Constitution,58 which explicitly assign separate domains to religion and State.59 Baubérot suggests that the polarization between right-wing and left-wing politics at the time the 1905 law was adopted can explain the interpretational conflict surrounding the term laïcité in the present. The concept is described as having four interrelated indicative factors: freedom of conscience, equal rights, separation of political and religious spheres and state neutrality (Baubérot 2013). Notably, Baubérot (2015) contends that there is no specific French model of secularism, but, rather, different representations of the concept according to the particular social actors of the relevant time. To this end, he expounds seven ideal types of laïcité in the context of different stages, or seuils, in which they developed and shifted along the political spectrum.



The first and earliest version is an ’anti-religious’ laïcité which, by combatting the influence of the Catholic religion, favours the emancipation of citizens. Liberty of conscience is not extended to include freedom of religion according to this version of laïcité, owing to the oppression it is perceived to exert on the individual. Separation of government and religion solely serves to ‘suppress the social influence of religion.’ The second version, Gallican laïcité (from Gaule, France), is not hostile towards religion, but does seek to restrict it by placing it under state control (Baubérot 2015).60 It emerged when French kings claimed primacy over the Pope. This form of laïcité rejects the accommodation of religious practices and emphasizes the neutrality of the individual (but not the state). The third form, individualist separationist laïcité, derives from the anti-cleric rhetoric of Ferdinand Buisson, an opponent of the article in the 1905 law protecting the internal integrity of religious organisations. It promotes the strict separation between state and religion and state neutrality towards religious organisations and practices. Conversely, the fourth ‘inclusive separatist laïcité’ promotes this separation without alienating religious organisations, and values diversity and broad freedom of conscience (Baubérot 2015).



Baubérot (2015) then outlines three modern forms of laïcité. The fifth, open laïcité, advances the friendly confrontation between ideas and religious doctrines. Its insistence on the social utility of religions diminishes state neutrality and encourages state collaboration with religions. The sixth, ‘identity laïcité’ values only one religion—Christianity. This form of laïcité was furthered by Nicolas Sarkozy and is currently espoused by the Front National. It is seen as the ‘cultural marker of France’ and seeks to conserve France’s national identity against the perceived affront posed by religious communitarianism, Islam and immigration.61 It is not distinguished by a separation of state and religion, but, instead, extensive neutrality requirements imposed on the individual and an inequality of citizens on the basis of religion. Finally, ‘Concordat laïcité’ is found in Alsace-Moselle, where the 1905 law is not implemented and four Judeo–Christian religions are officially recognized (Baubérot 2015). In this version, both separation and neutrality are only partial.



Similarly, the multi-dimensional nature of secularism is recognised by Canadian philosopher Charles Taylor (2007), who suggests three distinct meanings of the term. Secularism in Taylor’s first sense refers to the complete removal of religion from the public sphere, which requires ‘the norms and principles [society] follow[s]’ to be ‘emptied’ of religious references (Taylor 2007). This removal does not imply a decrease in religious affiliation, but, rather, the relegation of ideological expression to the private sphere (Barker 2015). The strict separation of governmental and religious matters is embodied by secularism in France (Barras 2017).62 The respective prohibitions on religious symbols in public schools (Scott 2007; Stasi 2003) and the wearing of the Islamic head-and-body veil in public spaces63 epitomise this distinction.



Taylor’s second form of secularism involves a reduced measurable level of religious belief and practice. This reduction is not necessarily accompanied by an absence of state support for religion (Taylor 2007). Although this interpretation of secularism has no direct legal expression, the progressive decrease in religious belief in New Zealand portrays this process. Statistics from New Zealand’s most recent census in 2018, for instance, demonstrate that almost half the population (48.2 percent) identify as having no religion, compared to the 41.9 percent and 34.6 percent in the 2013 and 2006 censuses, respectively (Losing our religion 2019; Abbey 2010; Griffiths 2011).64 This form of secularism says little about the formal legal arrangements between state and religion. At least theoretically, states with relatively low levels of religiosity may not necessarily be secular states, although one would anticipate that public pressure would lead such states to move towards Taylor’s first or third form of secularism, as well.



Finally, Taylor’s third form of secularism is one in which religious belief and practice, ‘even for the staunchest believer’ is but one option for the state and its individual citizens. (Taylor 2007). Accordingly, a state may be secular, notwithstanding a comparatively high level of interaction with religion. Religiously plural states, including Australia, can be viewed as conforming with this version of secularism (Barker 2015). In this regard, Section 116 of the Australian Constitution prohibits the federal government from establishing a state religion.65 Nevertheless, religion assumes a highly visible public role (Barker 2021). Australia’s constitutionally valid federal education policy, which grants funding to religious schools on a non-discriminatory basis,66 is illustrative of such interaction (How Are Schools Funded in Australia 2021). At least according to this iteration of secularism, it appears that the defining factor distinguishing a non-secular state from a secular one is the endorsement (or lack thereof) of select religion(s) or worldview(s). Consequently, while Taylor’s third definition could include Australia, it would exclude the UK, due to its established Church.





4. Classifying the Secular


As should be evident from the forgoing discussion, even when the secular, secularism and secularisation are applied correctly to their separate and distinct definitional functions, there is considerable difference in meaning for each term depending upon the circumstances and purpose for which the term is being employed. In terms of a legal definition of the secular, we have drawn upon the existing attempts to classify the legal definitions of religion. Traditionally, legal definitions of religion have been divided into three categories: functional, substantive and analogical (Durham and Scharffs 2010; Durham and Sewell 2006; Barker 2022). Taking inspiration and drawing from these classifications, we have classified definitions of the secular into three overarching classifications, namely ‘historical’, ‘substantive’ and ‘characteristic.’ We have further divided the substantive category into hard separationist and soft separationist.



Numerous fields, from legal professionals to theologians, employ the term ‘secular’ or are otherwise influenced by the concept. Definitions of the secular vary according to these contexts, and, by consequence, their efficacy is not readily transferable (Barker 2018). Abhijit Naskar’s (2020) definition of the secular as the state of being ‘civilised’, as opposed to being ‘governed by animals’, for instance, is useless to a judge attempting to determine whether a state or its actions are secular. Any construction of the secular must therefore account for its definitional purpose. The proceeding discussion, therefore, considers existing definitions of the secular to distil their commonalties and shed light on the meaning of the term. These approaches are examined in turn to conclude that no current elucidation of the secular accommodates the diversity of states encompassed by this term. While we draw upon definitions from numerous disciplines and perspectives, our analysis is necessarily a legal one, as we seek to identify a meaning for the secular that can be applied judicially to the secular state.



4.1. Historical Definitions


The secular is ancient and has changed in meaning over time. Its Latin derivation, saeculum, refers to an indefinite period of time—‘a generation’, ‘an age’, or the people of a specific era (Feeney 2008; Berman 1983). The Church father, Saint Augustine, used the term to refer to the world of time, in contradiction to the kingdom of God (Berman 1983; Perry 2017). Comprising both spirit and body, Christians were regarded as being citizens of both worlds, who divided their interests accordingly (Sabine 1973). As discussed above,67 the term was eventually equated with a dyad distinguishing between two dimensions of existence, the religious-sacred/secular-temporal, which structured Western Christendom (Casanova 2011; Taylor 2009). This distinction manifested itself in a division between the clergy in the monasteries and those residing with the laity (Ogbu 2014). Therefore, contrary to its modern interpretation, the secular did not refer to a type of government (Ogbu 2014; Perry 2017). This is evidenced by Samuel Johnson’s 1755 definition of the term as ‘not spiritual; relating to the affairs of the present world; not holy; worldly … 3. [Seculaire, Fr.] Happening or coming once in a secle or century’ (Johnson 1755; see also Sheridan 1780).



Although this interpretation of the term is not directly relevant to comprehending today’s secular state, it retains contemporary significance. Notably, Johnson’s definition is reliant on two concepts that can be understood without reference to religion—the temporal and the worldly. The ongoing utility of this definition therefore derives from its depiction of the secular standpoint as being independent of any religious perspective for the purposes of ‘learning, intellectual activities or moral conduct’ (Barras 2017). This element of early definitions is replicated in subsequent English dictionaries (Garner 2004). The modern-day version of the Oxford English Dictionary, for instance, defines the secular as ‘concerned with the affairs of this world; not monastic or ecclesiastical; not sacred; occurring once in, lasting for, age or century’ (Swannell 1979).



These definitions are useful, insofar as they portray enduring consistencies in the understanding of the secular over time as a binary categorisation of reality that is independent of religious notions. Nevertheless, they offer no explanation as to how this categorisation relates to the relationship between state governments and religion. As such, this definitional approach does not illuminate any legally applicable meaning of the secular.




4.2. Substantive Definitions


Substantive, or essentialist, definitions of the secular posit defined features of the concept as being essential or necessary. Scholars adopting this definitional approach tend to underscore a demarcation between religion and government such that a state does not appeal to theology in exercising its authority (McLean 1995; Ahdar and Leigh 2013). However, the separation of politics (or state) and religion is a deceptively simple phrase, carrying with it various shades of meaning (Laycock 2003). The extent to which religion is a finite area separate from government and the delineation of the contours of distinction between these two realities is, therefore, a matter of intellectual dispute (Casanova 2009).



Some scholars endorse the view of religion and state as mutually exclusive areas of human existence. We term these definitions as hard separationist substantive definitions. Such definitions perceive the secular as being synonymous with a realm of experience that is neutral or, more precisely, religion-free (Frame 2009). One proponent of this strict separationism is Lord Justice Pickford, who, citing Lord Bacon, defined the secular as ‘the ignoring of the supernatural as influencing human conduct, and holding out the promotion of happiness … as the chief end of man.’68 James Wood accords with this notion of ‘ignoring’ the supernatural, but rationalises the separation of state and religion from a perspective of religious superiority:




government [in the secular state] is limited to the saeculum … the state is independent of institutional religion or ecclesiastical control and, in turn, institutional religion is independent of state or political control. It is a state that is without jurisdiction over religious affairs … because religious concerns are viewed as being too high and too holy to be subject to the prevailing fallible will of civil authorities.



(Wood 1996)





While not equating the secular with a space devoid of religion, another scholar, Abdulrasheed A Muhammad (2006), considers secular to mean ‘[being un]concerned with spiritual or religious affairs’. On this basis, Muhammad describes the secular state as




one which is established on the assumption that political authority is completely independent of religion or supernaturalism and therefore not concerned with the spiritual life of its citizens … religion is confined to private practice and individual preference. The state will not adopt any religion as official, neither will it give overt or covert recognition and assistance to any group.



(Muhammad 2006)





Implicit in these definitions is a construction of the secular as a realm of fact distinct from the realm of faith. An example of a secular-identifying state operating in this manner is Soviet-era Russia, during which the Russian Orthodox Church was severely repressed and religion was framed as a cause, not merely a symptom, of all social problems (Froese 2004).69 In this way, the secular was envisaged as a self-enclosed reality and the ultimate impetus behind the realisation of a perfect communist society (Pospielovsky 1987).



However, it is not necessarily a requirement that secular society be irreligious, antireligious or lacking in spirituality (Frame 2009). Indeed, contrary to this polar distinction drawn between government and faith, the act of being secular can represent an attempt by the state to facilitate the freedom of religious expression (Ogbu 2014). We term these soft-separationist substantive definitions. Like hard-separationist definitions, they focus on the separation of religion from the state; however, the degree and purpose of that separation is different, with a focus on ensuring freedom of religion as opposed to ensuring the state is not harmed or contaminated by religion. By confining religion to private practice, certain secular states demonstrate religious tolerance and allow ‘full freedom of … religious observances, excepting those practices which conflict with the laws of the state’ (McCain 2005). In this way, a secular state identity can function to enhance religiosity. Dawkins describes this phenomenon as a paradox, whereby religion becomes a ‘free enterprise’ as a direct result of the legally secular configuration of the state (Dawkins 2016). Similarly, Ahdar and Leigh outline what they describe as the ‘competitive market model’, whereby states seeking to maximise religiosity, religious participation and freedom of religion should exit the ‘religious market’ by abolishing state religions while simultaneously ‘lowering the barriers to entry to newcomers’ (Ahdar and Leigh 2013).



It stands to reason, therefore, that the secular state does not necessarily reside outside the faith claims existing in the given polity—societies can exhibit different relationships with religion and remain secular in nature. This notion of mutual exclusivity can also be questioned from the perspective of whether hard separationism is even achievable. In this regard, the confinement of religion to the private sphere is seemingly contrary to an absence of concern for religious affairs (Ahdar and Leigh 2013; Ogbu 2014). By avoiding action in the religious sphere, a state impliedly affirms other competing claims and methods of thinking (Ahdar and Leigh 2013; Dawkins 2016). Carl Esbeck (1997) summarises this point succinctly in his assertion that ‘all models of church/state relations embody substantive choice’. Accordingly, the secular does not necessitate government neutrality towards metaphysical claims, nor does it require that morals be completely severed from law and politics.



What can be distilled from the above analysis is that the secular is not a singular concept. Although secular-identifying states can adopt a hostile position towards religion and establish strict boundaries between religious and governmental matters, the secular does not inevitably operate in this manner. However, even when a wider view is taken, as in the case of soft-separationist substantive definitions, substantive definitions may be too narrow to fully encapsulate all secular states. By asserting a uniform conception of the secular, substantive definitions fail to encapsulate its true breadth. The legal concept of the secular is manifested in diverse relationships between the state and religion, depending on constitutional and socio-political factors that are peculiar to the polity in question. The term is therefore amenable to several equally valid interpretations that are neglected by the substantive approach.




4.3. Characteristic Definitions


The ’characteristic’ approach specifies particular features that are perceived as being common to many states identifying as secular. In contrast to substantive definitions, characteristic definitions accept that not all states will exhibit their secular identity in an identical manner. Rather than asserting the existence of an essential ‘core’ shared by all secular states, which, as the above discussion illustrates, does not exist in any event, these definitions delineate certain characteristics as being indicative of a secular state regime. In this regard, some definitions insist that states must demonstrate all specified criteria to be secular, whereas others accept general compliance.



Bilkisu Yusuf (1993) enumerates three key characteristics a state must possess to be secular. First, the absence of a state religion, owing to the separation of government and religious affairs. Second, prohibition of state support for religion, particularly the provision of government funding for religious education and activities. Third, restraint of the state from interfering in the activities of religions, including regulating their form and growth. As Yusuf portrays these features as being essential, complete compliance is required by any state to be considered secular. The US is arguably a state that exemplifies these characteristics. Notably, the First Amendment of the US Constitution prohibits government from establishing a state religion and from inhibiting the free expression of religious belief, thereby fulfilling the first and third characteristics, respectively.70 Further, this amendment has been judicially interpreted to exclude a state or the federal government from passing any law or levying tax to support the activities or institutions of any particular religion.71 Yusuf’s second feature is therefore also satisfied. It may be questioned whether this constitutionally mandated distinction between government and religion has been upheld in practice. In relation to education, for instance, in 2022 the US Supreme Court ruled against state denial of public funds earmarked for secular education to religious schools.72 However, at least as far as its legal foundations are concerned, the prohibition of state-sponsored religious support complies with Yusuf’s second criterion. In contrast, Australia’s funding scheme for religious schooling evades this characteristic and,73 consequently, is not a secular state as per Yusuf’s definition. This circumstance highlights the limitations of this definition; by imposing a strict degree of compliance with the specified criteria, it falls significantly short of capturing the breadth of states identifying as secular.



Conversely, Wing and Varol (2006) accept the existence of different degrees and variants of the secular state. Proceeding from this assumption, the six attributes they identify are aspirational, and describe the archetypal secular government. In such a government ‘sovereignty belongs to the nation rather than to a divine body’ (Wing and Varol 2006). Secondly, separationism is imposed to the extent that that laws do not have a religious basis. Thirdly, state policy professes neutrality towards all religions, insofar that no religion is officially established or otherwise protected over others. Fourthly, education systems are based on logic as opposed to religious dogma. Fifthly, there is an enshrined right to freedom of religion and conscience. Sixthly, there is a pluralistic state–religion relationship marked by respect for all religious beliefs. The necessary degree of conformity with these criteria, however, is not clear.



In human rights decisions, the Canadian Supreme Court has also elucidated what it regards to be the cardinal features of the secular state in a manner reminiscent of the ‘characteristic’ approach.74 However, in contrast to Wing and Varol, the Canadian Supreme Court takes a negative approach, defining the secular state according to what is not rather that what it is:




A secular state does not—and cannot—interfere with the beliefs or practices of a religious group unless they conflict with or harm overriding public interests. Nor can a secular state support or prefer the practices of one group over those of another … it does not seek to extinguish [religious differences].75





This emphasis on negative freedom under a secular regime, that is, freedom of religious activities and organisations from governmental interference, led to the court ruling to conserve religious pluralism. Specifically, the court held that a legal requirement obliging a religious school to teach its own religious beliefs in a neutral manner violated the freedom of religion.76





5. Conclusions: Towards a ‘Spectrum’ of the Secular


As the above discussion highlights, there are significantly different understandings of the meaning of the term ‘secular.’ This can be demonstrated by the different ways in which states themselves understand their identity as a secular state. For example, as former President of India, Dr. Radhakrishnan (1967), explained:




When India is said to be a secular state, it does not mean that we reject the reality of an unseen sprit or the relevance of the religion to life or that we exalt religion. It does not mean that secularism itself becomes a positive religion or that the State assumes divine prerogatives… We hold that not one religion should be given preferential status… This view of religious impartiality or comprehension and forbearance, has a prophetic role to play within the National and International life”.





Similarly, in 1961, former Indian Prime Minister Jawaharlal Nehru commented:




We talk about a secular state in India. It is perhaps not very easy to even find a good word in Hindi for ‘secular’. Some people think it means something opposed to religion. That obviously is not correct. What it means is that it is the state which honours all faith equally and gives them equal opportunities.



(Jaffrelot 2021)





Here Radhakrishnan and Nehru focus on the diversity of religion within India, one of the most religiously diverse nations, and the state’s role in mediating that diversity. The Indian Constitution asserts that India is secular while at the same time including numerous provisions promoting religious pluralism. Despite this, India has seen the rise of Hindu nationalism, which has been seen as a threat to secularism and plurality in the country (Jaffrelot 2021).



Conversely, French President Macron focuses on religion versus non-religion in explaining the role of laïcité, as he sees it, as a unifying force within the French Republic:




As I’ve said on several occasions, laïcité in the French Republic means the freedom to believe or not believe, the possibility of practicing one’s religion as long as law and order is ensured. Laïcité means the neutrality of the State; in no way does it mean the removal of religion from society and the public arena. A united France is cemented by laïcité. If spirituality is a matter for the individual, laïcité concerns us all.



(Élysée 2020)





Despite this, France is increasingly criticized for persecution of religious minorities, particularly Muslims, rather than the tolerant treatment laïcité would seem to imply (Degener 2020; Hargreaves 2023; Scott 2007; Robert 2004). Indeed, contrary to the liberal application of the 1905 law, analysis of state–religion dynamics in France has revealed the endurance of a system in which certain religions are better recognised than others, and the persistence of religious tensions as a result (Willaime 2005). This circumstance denotes a contrast between laïcité in its constitutional or legal iteration, and how it is enacted in practice.



By contrast, in 2008, Australian Prime Minister Scott Morrison claimed that Australia is ‘not a secular country … [but] a nation where you have the freedom to follow any belief system’ (Gregoire 2019). This is despite the fact that, in line with Section 116 of the Australian Constitution, Australia is generally accepted to be secular, or at least there is a formal separation of state and religion. Here, however, Morrison appears to be adopting a definition of the secular which requires not only a formal separation of religion but also a strict separation or even suppression of religion in the public sphere. As this brief survey shows, states with very diverse state–religion relationships claim, explicitly or implicitly, to be secular, or conversely, reject the label of secular despite ostensibly meeting criteria others claim as authenticating their secular status. Through the exercise of applying the differing definitions of the secular analysed in this paper, it can be concluded that no existing definition adequately addresses the range of possible, and actual, patterns of state–religion relations embraced by the term. This leads to several different possible conclusions. First, one could conclude that at least some states are misrepresenting their secularity and, as such, despite claims to the contrary, these states are not in fact secular. However, such a conclusion would be based upon an assumption of insincerity on the part of states and their political leaders; a charge that has been labelled against many a politician, but, we would argue, is insufficient to adequately explain the variety of states that claim to be, or are labelled by others as, secular states. Second, one could conclude that attempting to define the secular is an impossible task,77 and even misguided (Freeman 1983), as judges have concluded with the definition of religion. However, courts around the world have been able to tackle the meaning of religion and as such we would argue that the secular too is capable of legal definition and application. Perhaps the answer lies in the Australian case Church of the New Faith v Commissioner of Pay-roll Tax78 in which the Australian High Court came up with not one, but three definitions of religion. Perhaps the answer to defining the secular is not to seek for one definition, but for multiple to be applied contextually.



We would therefore suggest that characteristic definitions provide the widest scope for inclusion within the term secular state. Indeed, the definitional disparity surrounding the secular indicates the presence of a continuum of assorted variants of the concept, each dependent upon the circumstances and peculiarities of the state to which it is applied. Claims by a state to be secular cannot be accepted nor debunked based upon a meaning taken from another context and externally applied. Instead, the circumstance of each state must be carefully and individually examined, with the result that what is considered secular in one state may not be so in another.



The difficulty of defining the term secular, as with the difficulty of defining the term religion, does not mean that we should not seek definition. Indeed, as discussed at the outset of this commentary, the very existence of the term within constitutional and other legal documents necessitates that the term is given meaning if for no other reason than certainty of law.



Simply asserting that a state is secular cannot be enough. While self-definition and identification are important, it must be just one aspect of a state’s identification as secular. We would suggest that there are states which are so entangled with religion as to fall outside the category of secular, and similarly, there are states where the antagonism towards religion is so extreme that they have moved beyond separation of state–religion to being antagonistic towards religion and consequently are no longer secular—regardless of their claims to the contrary. Analysing and defining the exact boundaries where the state crosses out of the category of the secular state is beyond the scope of this paper. What this paper has demonstrated is that the secular is multifaceted and has a multiplicity of meanings and usages. Therefore, in applying the term secular to a particular jurisdiction, the circumstances of that jurisdiction should be considered—there is not a ‘one size fits all’ definition. Dismissing a state’s claim to be secular because it does not manifest its secular identity in the same way as another state is unhelpful. Administrators and judges interpreting constitutional and legislative provisions referring the secular must therefore be mindful of the context in which they are applying the term and be cautious of adopting a definition from another jurisdiction with a very different context. Claims to be secular must be assessed according to what the state in question means by such a claim because ultimately the answer to whether or not a given state is secular depends on what you mean (Barker 2015).
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