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Abstract: In addition to climate change, the current war in Ukraine has highlighted the urgency of
a rapid transformation to post-fossility. This paper analyses the much-lamented negative climate
policy and energy transition impacts of the Energy Charter Treaty (ECT) in international law, a treaty
that serves as a basis for the compensation claims of fossil fuel companies in response to losses
incurred because of climate policy measures. Methodologically, a legal interpretation is conducted,
i.e., the ECT is interpreted grammatically and systematically. It is shown that, with a revised legal
interpretation of the ECT, such claims usually cannot be upheld at all, except in the case of direct
expropriations. This is further underlined by a legal interpretation of the ECT based on the Paris
Agreement and on international human rights law. The arbitral ECT tribunals would therefore have
to dismiss claims and if they do not do so then, for example, EU member states could take action
against such verdicts of the arbitral tribunals before the ECJ. Even if all of this was to be disputed,
there are also considerable possibilities for the contracting states to subsequently exclude claims for
compensation. Nevertheless, there are a lot of arguments in favour of a comprehensive reform of the
treaty. However, to do so as currently planned, with transitional periods, is not sufficient.
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1. Introduction and Scope of the Paper

The Energy Charter Treaty (ECT) in international law was established in 1994 by
primarily Western and post-Soviet states at the time of the economic and judicial trans-
formation of Eastern Europe. In order to encourage and secure investments in the energy
sector, the contracting parties agreed upon the possibility for compensation claims in or-
der to secure a level playing field for all energy companies, without relying on national
jurisdictions, which were not always reliable in many participating states [1–3]. The ECT
therefore establishes international arbitration tribunals jointly appointed by both sides in
the event of disputes in order to increase legal certainty for investments e.g., in the case of
environmental policy measures that affect the economic perspectives of such investments.
Under the ECT, all investments made, and all forms of energy, are protected on a long-term
basis, regardless of their nature or the consequences of their operation [4–9]. Critics warn
that the usage of the ECT will postpone climate protection because of the threat of com-
pensation claims. At the very least, the ECT will make it less attractive (because it would
be more expensive), although there is a clear need for action [4,10–13] (also, [14–16]). The
latest report of the Intergovernmental Panel on Climate Change (IPCC) warns of an even
earlier onset of global warming than was previously assumed [17–19].

Furthermore, the war in Ukraine has made it clear that, besides climate protection,
biodiversity protection, disrupted nutrient cycles and pollution problems, there are further
reasons to become post-fossil in all sectors as fast as possible. Dependence on fossil fuels
for electricity, heat, mobility, agriculture, cement or plastics also has the potential to finance

Sustainability 2023, 15, 5006. https://doi.org/10.3390/su15065006 https://www.mdpi.com/journal/sustainability

https://doi.org/10.3390/su15065006
https://creativecommons.org/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
https://www.mdpi.com/journal/sustainability
https://www.mdpi.com
https://orcid.org/0000-0003-1088-6434
https://doi.org/10.3390/su15065006
https://www.mdpi.com/journal/sustainability
https://www.mdpi.com/article/10.3390/su15065006?type=check_update&version=2


Sustainability 2023, 15, 5006 2 of 18

authoritarian regimes and wars—and to lead to intensifying price spirals (on all of this
see [20–22]). That is why, especially since 2022, governments have increasingly been trying
to accelerate the energy transition away from fossil fuels and towards renewable energies,
energy efficiency, and arguably more frugality as well [20,21,23–25]. However, this could
be thwarted by the threat of high claims for damages from fossil fuel companies, which the
ECT may make possible.

At the end of 2021, the European Court of Justice, the highest court in the EU, ruled
that claims under the ECT under international law are incompatible with EU law. The
European Court of Justice’s Konstroy judgment (C-741/19) in this regard is in line with the
2018 Achmea judgement (C-284/16), which found that investor–state arbitration based on
bilateral investment treaties between EU member states is not compatible with general EU
law. In general, national courts in the EU are bound by ECJ rulings, so claims under the
ECT on EU territory could probably no longer be enforced by companies [26].

This means that in the EU there are potentially conflicting obligations under inter-
national law and EU law and that outside the EU the ECT would continue to apply
without restriction. Therefore—and for reasons of climate protection in times of the war in
Ukraine—the present article analyses whether an interpretation of the ECT that strongly
limits its claim and thus strongly minimizes the conflict from the outset is compelling.
We discuss if the claim for compensation under the ECT is maybe less far reaching than
assumed. In this context, the focus is on the climate policy effects of the ECT. This is clarified
by means of legal interpretation as to how far the investment protection claims under the
ECT extend in accordance with the agreement and what legal interpretative effects the
Paris Agreement (PA) and international human rights law have in this respect. Thus, in
contrast to the previous scholarly discussion of ECT, the purpose is not to again empirically
describe the effects of the agreement—or to broadly discuss the possible consequences of
leaving the treaty—or to propose alternative agreements (see [21,27,28]).

2. Materials and Methods

Currently, 53 states and organizations are party to the ECT [29]. The scope of appli-
cation of the ECT and thus its scope of protection refers to investments within the energy
sector. According to Art. 1(6) ECT, investments are defined as any type of assets that are
directly or indirectly owned or controlled by an investor. This includes the assets listed in
Art. 1(6) lit. a to f ECT, which includes: intellectual property; income; tangible, intangible,
movable and immovable assets; and others. Thus, all investments in energy production
are protected, regardless of their impact on the climate (see also [30]). Art. 1(7) lit. i ECT
defines an investor as a natural person having the citizenship or nationality of or who is
permanently residing in that contracting party in accordance with its applicable law. In
addition, according to Art. 1(7) lit. ii ECT, an investor can be a company organized in
accordance with the law applicable in that contracting party.

Art. 10 ECT is of particular importance. It enshrines various principles on the pro-
motion, protection and treatment of investments. Art. 10(1) sentence 2 ECT describes the
principle of fair and equitable treatment (FET). This defines an obligation of the contract-
ing parties to ensure fair and equitable treatment between investments. In addition, this
principle excludes discriminatory acts against investments of investors of other contracting
parties to the ECT (explanations on the principle of FET are also given by [31]; critical
comments in [32]). The paragraph continues to state that no party may interfere with
and hinder investments and their management, maintenance, use, enjoyment or disposal
(Art. 10(1) sentence 3 ECT). Furthermore, investments are granted most constant protection
and security (Art. 10(1) sentence 3 ECT). Obstacles to investment through unreasonable
or discriminatory measures are prohibited (prohibition of unreasonable or discriminatory
measures, Art. 10(1) sentence 3 ECT). According to Art. 10(3) ECT, unequal treatment
between domestic investments, investments of other contracting parties or of third coun-
tries is prohibited. These norms form a basis for the protection of investments and the
resulting investment protection claims under the ECT (for details on Art. 10 ECT as an
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umbrella clause, see [30,33–35]). Likewise, the principles of the General Agreement on
Tariffs and Trade (GATT, 1947) are reaffirmed, especially in Art. 10(7) ECT [36]. The most
favoured nation principle, which was established by the World Trade Organization (WTO)
and defined in Art. 1 GATT, states that all advantages and benefits granted by one con-
tracting party to another must be granted equally and unconditionally to all other parties
as well [37]. In contrast, all those rights may be denied to third countries and companies
based there (Art. 17 ECT).

Art. 24 ECT states that the treaty shall not prevent a party from implementing various
measures. Thus, states and organizations have the possibility to restrict such rights emerg-
ing from the ECT [38] (p. 169) if the measures constitute necessary acts for the protection
of human, animal and plant life or health (Art. 24(2) lit. b subpara. i ECT). In addition, it
lists measures essential to the acquisition or distribution of energy materials and products
in conditions of short supply arising from causes outside the control of that contracting
party (Art. 24(2) lit. b subpara. ii ECT). Furthermore, investors who are aboriginal people
or belong to a socially or economically disadvantaged individual or group may be granted
appropriate benefits according to Art. 24(2) lit. b subpara. iii ECT provided that it does not
have a significant impact on the economy and that there is no fundamental discrimination.
The standard described further clarifies that measures must not constitute a restriction on
economic activity in the energy sector or arbitrary and unjustified discrimination.

However, Art. 12 ECT, Art. 13 ECT and Art. 29 ECT, which refer especially to the com-
pensation and expropriation provisions, are excluded from the provisions of Art. 24 ECT.
As a result, Art. 24 ECT causes a certain “petrification” leading to a restriction of the possi-
bility of imposing conditions in the energy sector. As a consequence, technical progress is
hampered (cf. [38]). Art. 12 ECT provides for a claim for damage and compensation for
losses of investors if the losses occur due to war or other armed conflict, state of national
emergency, civil disturbance, or other similar event in that area. Accordingly, an investor
may require the host country to compensate for its losses. Such restitution, compensation
or other mitigation should be the same as the one provided by the party to any other
investor, whether its own investor, the investor of another party or the investor of a third
country [39]. According to its wording, this article only applies if Art. 13 ECT is not applica-
ble. Furthermore, the rules of national treatment and most favoured nation treatment apply
to the question of compensation [9,38]. Thus, no further protection as towards domestic
companies needs to be guaranteed.

No such restriction is contained in the actual expropriation protection clause in Art.
13 ECT, which applies to direct expropriations and nationalizations as well as to equivalent
measures [40]. According to Art. 13(1) ECT, expropriations are only permissible for reasons
of public interest, in a non-discriminatory manner, in accordance with the principles of
the rule of law and with the granting of compensation. Art. 13(1) sentence 2 ECT further
stipulates that the amount of compensation must correspond to the fair market value of
the expropriated investment at the time before the interference became known. However,
Art. 13 ECT generally also applies when profit expectations are impaired, for example, if
a change in circumstances due to environmental regulations means that the investments
cannot be continued as before (see also [41]). Art. 13(1) ECT distinguishes between direct
and indirect expropriation. However, this distinction does not lead to differing legal
consequences. Thus, claims regarding future lost profits—which would, for example, not
be granted under German constitutional law—can be made against states referring to
the ECT [27].

Investors can pursue their claim for damages in arbitration proceedings according
to Art. 26 ECT. This is a special feature of the ECT that seeks to make dispute settlement
by means of proceedings through international arbitration attractive to investors (see
also [31,42]). Parties to the ECT have the option to seek resolution from the courts or
administrative tribunals of the contracting party to the dispute in accordance with any
applicable, previously agreed dispute settlement procedure, or in accordance with the
following paragraphs under Art. 26(2) ECT. These state that international arbitral tribunals
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may be seized to enable settlement through various procedural systems in accordance with
Art. 26(4) ECT. Possible options are proceedings in line with the International Centre for
the Settlement of Investment Disputes (ICSID) (Art. 26(4) lit. a ECT), the convening of an
ad hoc arbitral tribunal under the rules of the United Nations Commission on International
Trade Law (UNCITRAL) (Art. 26(4) lit. b ECT) or arbitration in line with the Arbitration
Institute of the Stockholm Chamber of Commerce (Art. 26(4) lit. c ECT) (for more details
see [43]). Customarily, and as stated in Art. 26 ECT, a dispute in line with one of the above-
mentioned dispute settlement mechanisms is heard by an international non-permanent
arbitral tribunal. For each dispute, a tribunal is appointed by the parties to the dispute,
consisting of three arbitrators. There is no court of appeal. The practical consequence of Art.
26 ECT is that a tribunal must apply both the interpretation of the ECT and the principles
of international law [44] (on the compatibility of the ECT and EU law, see [45]).

Despite the obligation of states under Art. 20 ECT to adopt laws, regulations, court
decisions and administrative rules, and thus to create transparency, this does not apply
to the course of arbitration proceedings. The principle of publicity and transparency
does not apply to the aforementioned arbitration proceedings. Not even the Secretariat
of the ECT has to be informed [46,47]. As a result, neither the Secretariat nor the public
have a complete overview of the proceedings. Based on the ECT’s substantive protection
standards, it is possible for investors to sue contracting parties [48]. Conversely, there is
no provision for legal action against investors or in favour of environmental concerns. As
described above, these include the default of unreasonable or discriminatory measures
(Art. 10(1) sentence 3 ECT), fair as well as equitable treatment (Art. 10(1) sentence 2 ECT)
and the most favoured nation principle (Art. 1 GATT, Art. 10(7) ECT). These, as well
as other standards, must be ensured by the contracting parties. If an arbitral tribunal
upholds a claim, the investor may be awarded compensation. All of this shall prevent
judicial intervention by non-functioning or corrupt national jurisdictions. However, in
the case of a functioning national administration of justice, a parallel judicial system is
created [49]. The independence of the international tribunals from national or European
courts enables investors to sue a contracting party on two legal levels. Yet, in order to
receive compensation, it is already sufficient to win the case in one of the proceedings.
Furthermore, there is no requirement to exhaust national legal remedies before filing a
claim in front of an international arbitral tribunal [28] (see also [50] on the discrepancy
between compensation under the ECT and under the German Constitution). Therefore,
two proceedings can be pursued simultaneously. Consequently, this causes a disadvantage
for domestic companies, as they do not have the possibility to sue under the ECT [51]—in
addition to the frictions already mentioned regarding the rule of law and environmental
protection [52,53]. Another dysfunctional effect lies in arbitrators’ potential financial interest
in the continuation of dispute settlement mechanisms. It can be assumed that the judges
might choose a broad interpretation of the ECT in order to keep future application as open
as possible and to ensure access to future dispute settlement procedures.

Methodologically, this article provides a legal interpretation of the ECT and the Paris
Agreement and analyses whether an interpretation of the ECT which strongly limits its
claim and thus strongly minimizes the conflict with climate policy from the outset is
possible. Legal norms are interpreted grammatically, systematically, teleologically, and
historically, i.e., according to their literal meaning, their relation to other legal norms,
their purpose, and their evolution to show who exactly legal norms oblige and what they
oblige them to do [21,22,54]. Usually, grammatical and systematic interpretation is applied
since the other two approaches are prone to several problems. This includes discussing
interpretations of norms developed by courts, but not only this. In the Anglo-Saxon legal
sphere, case law as such would serve as a major source of interpretation. This is different
to the continental legal sphere we are based in. Therefore, court verdicts function only
as illustration of the practical relevance of our arguments derived from the wording and
system of the ECT and the Paris Agreement. Regarding the ECT as such, a case law
perspective—as also often practiced in international legal reasoning—would also face the
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big challenge that the ECT is interpreted by the ECT arbitral tribunals, whose rulings are
not publicly available. Moreover, this article is intended precisely to question whether the
practice of arbitral tribunals in investment protection treaties such as the ECT (although
difficult to comprehend without public judgments) to award compensation on the basis of
vague clauses can really be convincing in terms of legal interpretation. Regarding the PA,
we will see in the following that recent court rulings point in the same direction as legal
interpretation of the norms of the ECT.

Nota bene: Regarding the epistemological background, legal interpretation is—like
ethics—normative science, not empirical science; law and ethics make statements about how
things should be rather than about how they currently are. Therefore, legal interpretation
does not require the collection of data and facts, i.e., legal interpretation is not a case study
as a case study, for example, empirically describes a process.

3. Results
3.1. Restrictive Interpretation of Investment Protection through Arguments from the ECT Itself

It must be stated that the ECT does not define direct and indirect expropriation—the
latter is referred to as measures having an equivalent effect. The question is of key im-
portance, because energy and climate policy measures appear very rarely in the form
of direct or explicit expropriations. Climate policy measures can at best be classified as
indirect expropriations. Thus, in legal practice, the determination of whether an indirect
expropriation exists depends heavily on the view of the arbitral tribunal in a given case [4].
More recent investment treaties therefore carefully define indirect expropriation. They
list factors that should be considered to determine whether indirect expropriation has
occurred or not. Furthermore, they clarify that non-discriminatory measures designed and
applied to protect legitimate objectives such as environmental protection do not constitute
indirect expropriation or a measure of equivalent effect [4]. However, since the ECT does
not make such a concretization, the scope of “expropriation” is to be determined by means
of interpretation. On the one hand, this creates a dangerous legal uncertainty that threatens
to be to the detriment of climate policy activities. On the other hand, interpretation can also
show that the claims may often fall shorter than often assumed. Clarity can be achieved by
means of systematic interpretation in the context of other provisions of the ECT (as will be
explored in the present chapter; before a systematic interpretation is undertaken in the two
subsequent chapters based on other legal norms outside the ECT).

Art. 19 ECT explicitly states that the “Contracting Parties shall strive to minimize
harmful environmental impacts occurring either within or outside its Area from all oper-
ations within the Energy Cycle in its Area” (Art. 19(1) sentence 1 ECT). These measures
should be implemented in an “economically efficient manner” (Art. 19(1) sentence 1 ECT)
and thus not influence the economic expectations of investors (on the legal weakness of
Art. 19 ECT see also [36,55]). Art. 24(2) subpara. 1 ECT also states that the ECT does not
prevent contracting parties from taking necessary measures to protect human, animal and
plant life or health in general. However, according to Article 24(1) ECT, Articles 12 and
13 ECT, which serve as the basis for investment protection claims, are excluded hereof.

Nevertheless, it still remains to be clarified what constitutes a “measure having equiv-
alent effect” within the meaning of Art. 13 ECT. In general, it can be argued that almost all
energy and climate policy measures are not as severe as expropriation. This itself is a strong
argument against awarding compensation under the ECT for climate policy regulations on
a broad scale. Furthermore, Art. 18 ECT emphasizes the national sovereignty of the parties
over energy resources. This means that each state is free to decide whether to develop
the energy resources itself, by means of state-owned enterprises or in another form [38].
Consequently, this provision limits the protection of investors against expropriation and
narrows the scope of investment protection claims. This conclusion can be drawn because
these claims were not designed to unilaterally protect investors’ interests (cf. also [38,56]).
International investment agreements do not seek to prevent legitimate state regulation but
aim at equal treatment of domestic and foreign investments [57]. The aforementioned Art.
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10 ECT, which generally addresses equal treatment with domestic companies, is usually
also interpreted narrowly [34,58,59] (also [60,61]).

Another argument in favour of a narrow understanding of “measures of equivalent
effect” is that the ECT, as Art. 19(1) ECT emphasizes, aims at economically efficient
environmental protection. In the context of public decisions, this does not mean that
an optimal profit margin must be opened up for companies. Rather, an economic cost–
benefit accounting of the economic advantages and disadvantages of, for example, climate
policy action or inaction must be considered. In this respect, it has long been known that
inactivity in climate policy is much more expensive in the long run than active climate
protection [21,62]. As a consequence, investors’ claims to investment protection resulting
from the ECT and the concept of indirect expropriation will have to be interpreted more
narrowly than they have been to this day (see also [57]).

3.2. Restrictive Interpretation of Investment Protection in the Light of Other International Law
Treaties, in Particular the Paris Agreement

There are further arguments in favour of a restrictive interpretation of the claim under
Art. 13 ECT. The question of systematic interpretation on hand is how the ECT must be
interpreted in the context of other norms of international law and how they relate to each
other. The relevant norm in many cases is Article 31 of the Vienna Convention on the Law
of Treaties (VCLT). By ratifying the VCLT, Germany and other states have submitted to
the rules of interpretation of international treaty law [63]. According to this convention,
a treaty under international law is to be interpreted in good faith in accordance with its
ordinary meaning, objectives and purpose (Art. 31(1) VCLT). Furthermore, the context
for the purpose of the interpretation of a treaty, comprising any agreement relating to
the treaty, must be taken into account (Art. 31(2) VCLT). The (systematic) interpretation
of international treaties is also served by subsequent agreements on the interpretation
or application of the treaty (Art. 31(3) lit. a VCLT), subsequent legal practice indicating
agreement on the interpretation (Art. 31(3) lit. b VCLT), as well as any principle of
international law governing the relationship between the parties to the treaty.

Furthermore, according to Art. 30(2) VCLT, where there are two treaties between
the parties on the same subject matter, the more recent treaty prevails. Whether the latter
aspect is applicable here depends upon whether the PA and the ECT are regarded as
contracts on a single regulatory matter. One could argue that, according to Art. 30 VCLT,
the treaty adopted later automatically takes precedence, namely the PA. Following this
view, the discussion on the relationship of the ECT to the PA would be redundant. The
more recent PA would supersede the treaty’s norms on the energy sector [4]. Domestically,
such a conclusion would be possible in Germany based on Art. 59(2) sentence 1 of the
German Constitution stating that international treaties have the rank of a simple law and
can be superseded by subsequent laws through the lex posterior principle. Internationally,
however, this interpretation is prevented within the ECT, where Art. 16 ECT stipulates that
the ECT’s relationship to other agreements of the same states is to be interpreted in such a
way that the treaties do not contradict each other. However, even if Art. 16 ECT were to
perhaps not support a simple supremacy of the PA, the norm does not argue against it, but
in favour of finding an interpretation of “indirect expropriation” that is compatible with
both agreements (this is not fully made clear in [4,27]). Furthermore, the above-mentioned
connecting factors in Art. 31 VCLT make it clear that norms open to interpretation in a
treaty (here the ECT) must be interpreted in such a way that they can be brought into line
with other international law treaties (here the PA). How this can be achieved is examined
in the following.

In order to conduct a systematic interpretation of the ECT in direct reference to Art. 31
VCLT, the contracting parties would first have to be states within the meaning of Art. 2(1)
VCLT which are joint contracting parties to two treaties, namely the ECT and another treaty,
such as the PA. States are distinguished by the characteristic factors of a state territory, a
constitutive people and a state authority in the sense of the three-element theory of the
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state according to Georg Jellinek [64] (p. 394 ff.). According to Art. 1(2) ECT, parties to
the ECT are states and regional economic integration organizations that have agreed to
be bound by the treaty and have ratified it. A regional economic integration organization
is understood to be an organization formed by states to which the state has transferred
competence over certain matters. This includes the power to make binding decisions in the
matter transferred to it (Art. 1(3) ECT). The European Union (EU) serves as an example of
this and is also party to the ECT. Since companies are recognised as legal entities under the
ECT, the treaty grants them specific rights. A distinction must be made between contracting
parties and beneficiaries of the ECT. Contracting parties, defined by Art. 1(2) ECT as a
state or a regional economic integration organization, are granted rights and obligations
by the ECT, whereas private persons, such as enterprises etc., resident in the territory of a
contracting party only benefit from the awarded rights. The VCLT, however, only covers
states and legal entities. The ECT protects companies that are resident in one of the member
states and make investments in another state. The ECT grants them rights that are not
accompanied by obligations.

At first glance, this looks like an argument against an interpretation of the ECT on the
basis of the PA in the context of investment protection claims. In case of a dispute under
international law between two states over the ECT and the PA, a systematic interpretation
of the ECT based on the PA would not be possible if only one of the two states were a party
to the treaty. However, the situation is different in investment protection claims. Here,
a company is merely asserting a derived right from the relationship between two states
which have ratified the ECT. Yet, this also implies that a company in this case cannot be
placed in a better position as if the company’s state of origin itself were a party to the
proceedings. Thus, a restrictive interpretation of the ECT resulting from the PA can also be
held against a company bringing an arbitration claim based on the ECT.

Accordingly, the following deals specifically with the relationship of the ECT to the PA,
which, as a global climate protection agreement, binds 195 states and may be in tension with
the ECT. The PA is a binding standard under international law, at least in its objective pro-
vision from Art. 2(1) PA, as discussed in earlier contributions by us and as also confirmed
by the decision of the German Federal Constitutional Court (Bundesverfassungsgericht,
BVerfG) of 24.03.2021 [54,65,66]. According to Art. 2(1) lit. a PA, the parties shall aim to
keep global warming to a level well below 2 degrees Celsius above pre-industrial levels and,
if possible, to limit it to an increase of 1.5 degrees. Since the latter must be aimed for, this
amounts in substance to a binding 1.5-degree limit [66,67] (see also [68]). The implementa-
tion of this target requires various measures to reduce emissions. These include reducing
consumption, increasing efficiency and expanding renewable energies. In order to achieve
the climate target, a transition to zero emissions is required by 2035—or even earlier since
the IPCC works with optimistic empirical assumptions and calculates its carbon budget
with a relatively low probability of achieving the target; however, the latter is inadmissible
if the 1.5-degree limit is legally binding (elaborated in more detail in [22,54,66]). The next
section illustrates that human rights arguments additionally support this reading.

Article 4(1) PA, demanding a balance between anthropogenic emissions by sources and
removals by sinks of greenhouse gases only in the second half of this century, does not weaken
the far-reaching obligation under Article 2(1) PA because Article 2(1) PA has priority by means
of systematic interpretation (explained in detail in [60]; presupposing this, also [65]). This is
supported by the fact that Article 4(3) PA is designed to reconcile the highest possible ambition
of the parties and their different responsibilities due to different circumstances and abilities
with the overall objective from Article 2(1) PA [69,70] (see also [71,72]). This interpretation is
not impaired by the point that—within this framework—leeway for the design of nationally
determined contributions (NDCs) has been granted to the parties.

The abandonment of fossil fuels as an energy source is unavoidable for the goals set
in the PA [54,73,74]. Measured against this, the protection of all existing investments in
the energy sector in the member states of the ECT can represent an obstacle to the energy
transition. Moreover, it can impair climate protection ambitions since even fossil energy
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forms, regardless of their climate-damaging nature, are extensively protected. This suggests
that the ECT is incompatible with the PA, as it threatens to undermine the immediately
necessary phase-out of fossil energy supply by imposing a high cost burden.

Generally speaking, the relationship between two treaties must always be considered
from both perspectives [21] (omitted in [75–80]). Here, as demonstrated above, the PA gives
strong indications that the protection of investments is to be interpreted narrowly. The
parties to the PA have committed themselves to taking measures to limit global warming.
Art. 2(1) PA is legally binding and requires the parties to take concrete action to protect the
climate. This is not limited by the fact that concrete action measures for environmental and
climate protection have not been explicitly stated in the ECT yet. Likewise, Art. 3 and Art.
4(3) PA require parties to set and communicate national targets, to review them regularly
and to make the greatest possible efforts to achieve the climate target. Furthermore—this is
another systematic argument—the preamble of the ECT already recognised the importance
of the United Nations Framework Convention on Climate Change (UNFCCC), which was
signed during the negotiations on the ECT [81], and which also recognises the relevance of
environmental protection, energy efficiency, etc., as mentioned in the last section of this con-
tribution. The ECT—even with the only very vague mention of indirect expropriation—is
therefore open to interpretation, whereas the PA offers a relatively clear definition of content.
All of this argues against the understanding of climate policy requirements that comply
with the 1.5-degree limit as indirect expropriation within the framework of Art. 13 ECT.
The concept of indirect expropriation must therefore be interpreted as limited to cases in
which state actions actually have the effect of expropriation.

3.3. ECT, Human Rights and Ius Cogens

Furthermore, the interpretation of Art. 2 para. 1 PA in favour of a strong obligation
towards climate change is supported by human rights law on an international, EU and
national level as confirmed by various courts during the last years, e.g., the German
Constitutional Court [65], courts in the Netherlands [82] (p. 94 ff.) [83]. Ireland [84],
France [85] and Australia [86]. The focus in all these verdicts lies on some overall core ideas
of human rights.

The preamble of the PA—as discussed in detail in earlier contributions—explicitly
mentions that human rights are of enormous importance for climate protection. Human
rights establish the obligation to secure elementary conditions of freedom, namely life,
health and subsistence [21,82–94], since freedom logically implies a right to elementary pre-
conditions for freedom. Elementary preconditions include a relatively stable world climate
and environmental conditions that allow people to maintain their freedom [21,54,66,95]. Of
course, there is always a need to balance different spheres of freedom. Therefore, a resulting
human rights obligation to combat climate change is left primarily to political balancing
(for example, because of the colliding freedom rights of consumers and enterprises); how-
ever, this leeway comes to an end when political action or inaction endangers the liberal
democratic order itself [21] (for interpretation rules, see also [96,97]). This is precisely the
effect that non-addressed climate change could have [18,96,98,99]. Due to such balancing
limits, an ambitious climate policy is imperative from a human rights perspective [66]
and includes the obligation to ensure that the transformation toward a 1.5 ◦C warmer
world does not exacerbate poverty and vulnerability or creates new inequities but instead
promotes equitable change [100,101].

This understanding of human rights and balancing limits established by these rights
is further underlined by the precautionary principle as a general principle of international
law. Precaution means taking measures in view of long-term, cumulating, or uncertain
damages [21,102–106]. The precautionary principle does not fully prohibit causing irre-
versible harm by some kind of action (since precaution also implies balancing different risks
and opportunities, and even daily life entails irreversible risks) but provides a tendency
in this direction. Global warming exceeding the target of Art. 2 para. 1 PA will lead
to such irreversible negative consequences on a global scale and therefore needs to be
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mitigated. Even if some dispute the role of the precautionary principle in general [107,108],
regarding climate change, the principle is clearly codified on several levels in national, EU,
and international law, i.e., Art. 3 para. 3 UNFCCC, Art. 191 Treaty on the Functioning of
the European Union and Art. 20a of the German Constitution (Grundgesetz). Moreover,
precaution is included in human rights law, even beyond codification [21,54,82,83,86,95].
Human rights do not only protect against certain dangers today but also against future dan-
gers if future dangers are irreversible, which applies exactly to climate change. Otherwise,
the protection established by human rights would be undermined. This means that the
bigger the impending damage, the more ambitious necessary protection measures have to
be. Consequently, it is not enough to accept moderate probabilities when dealing with exis-
tential damages even if 100 percent certainty about future events can never be achieved [98].
Therefore ambitious climate protection with drastic GHG reductions is required.

Applying balancing rules derived from human rights guarantees for freedom and
preconditions of freedom (besides the one referring to the stability of democracy mentioned
above: those called suitability, necessity, efficiency, polluter pays principle etc.) enables
not only the determination of a common obligation to preserve the climate but also to
draw basic conclusions for burden sharing—as discussed in an earlier contribution [21,22].
Ostensibly, this might not seem important given that the global objective is zero emissions
for all states. However, distributive issues matter with regard to expenses for mitigation,
adaptation and loss and damage. In any case, as a balancing limit, a country cannot claim
more emission rights than it is entitled to based on a per-capita calculation [21] because
an existential good for whose genesis no one has contributed is endangered. There are
even arguments in favour of an unequal distribution with regard to costs in favour of the
countries of the Global South as EU member states such as Germany have emitted and are
still emitting high amounts of GHGs per capita, which still prevail in the atmosphere. The
reference to capacities and the polluter pays principle—both following as balancing limits
from human-rights-based freedom—implies countries from the Global North must take
actions beyond existing commitments to bear the costs of measures taken in the Global
South (discussed in [87,109–111]). Nota bene, this does not rule out the possibility of
buying emission rights from other countries or that, for reasons of capacity and the polluter
pays principle—which point to the higher responsibility of Western states—an unequal
distribution favouring the Global South seems more convincing. The remaining national
carbon budget of an industrialized country can therefore at most be as high as it would be
according to a distribution per capita but rather lower. Nevertheless, in order to preserve
the democratic process and the system of checks and balances, only elected politicians can
determine the exact extent of actions and the distribution of the costs for mitigation (as
well as adaptation and loss and damage) under the premises of limited (!) fact-based and
balancing-related vagueness.

Therefore, the Paris Agreement and human rights underline a legally binding obli-
gation for small carbon budgets, even smaller than those estimated budgets of the IPCC.
As shown elsewhere, the core principles of human rights also represent general princi-
ples of international law [21]. Furthermore, one can even ask whether these general legal
principles should be regarded as ius cogens—i.e., as compulsory and generally binding
law independent of the contractual arbitrariness of individual consenting states, as a rela-
tively rudimentary and also unwritten constitution of international law. Following that, a
human-rights-based obligation towards climate protection would even arise from a higher
normative level than the ECT, thereby strengthening the overall argumentation.

Taking all of this into consideration means that arbitral tribunals would have to
reject claims as a rule. If they do not do so then EU member states could, at least in
certain constellations, take action against such decisions of the arbitral tribunals before
the European Court of Justice or national courts, as mentioned at the beginning of the
present article—a course of action now further supported by the re-interpretation of the
ECT presented here.
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3.4. Legitimacy of an Exit from the ECT?

The aforementioned considerations would be less explosive if a party could simply
withdraw from the ECT as a signatory state. In principle, this is possible. According to Art.
47(1) ECT, a contracting party is allowed to declare its withdrawal in writing five years after
the treaty entered into force, i.e., after joining the treaty. Unless otherwise specified by the
withdrawing party in the declaration of withdrawal, the withdrawal becomes effective one
year after the administrative body has received the resignation, according to Art. 47(2) ECT.
However, Art. 47(3) ECT, the so-called “zombie clause”, stipulates that the provisions of
the ECT shall apply to investments for a further 20 years after the withdrawal has become
effective. Thus, investments made in the territory of the withdrawing party by investors
of another party or in the territory of other parties by investors of that party continue to
be protected by the granted rights of the ECT [112–115]. Italy, for example, has already
faced seven more arbitration claims based on the ECT since its withdrawal from the treaty
in 2016 [116–128].

Therefore, the additional question to be asked here is whether a withdrawal from the
contract would also be possible due to a frustration of the contract—with the consequence
of a release from the 20-years subsequent liability. Particularly in the case of long-term con-
tracts, circumstances which were not apparent at the time the contract was concluded, but
which may make it excessively difficult to fulfil the contractual obligations may sometimes
arise. Even in the 12th century it was recognized that in such cases some deviation from
the principle pacta sunt servanda should be allowed [129]. In this context, the problem of
the effect of changed circumstances basically becomes a problem of interpretation—the
common intentions and expectations of the parties must be determined. This would still be
in accordance with the principle of pacta sunt servanda, which is not absolute: a contract is
not breached if it is not applied in the circumstances in which the parties did not intend or
expect its application [130,131].

According to the German Constitutional Court ruling of 30 January 1973, a contract
would be frustrated under international law “if the conditions that existed at the time
of the conclusion of the contract have changed fundamentally in the meantime and, in
view of this change, adherence to the contract [...] has become unreasonable” [132]. This
issue has also been addressed by other courts in many jurisdictions. In fact, in many legal
systems there are doctrines (statute or case law) that identify certain circumstances as
exceptions to the binding nature of the contract. The term for this varies in different legal
systems, such as: “Wegfall der Geschäftsgrundlage” in Germany; “frustration of contract”
in England; “eccessiva onerosità sopravvenuta” in Italy; and a “rebus sic stantibus” clause
in Spain [129,133,134]. Issues of termination of contracts due to changed circumstances have
also been referred to by the ICJ in the case Gabčíkovo-Nagymaros Project (Hungary/Slovakia)
for example, it named the “state of necessity” exception as a reason for non-performance of
contractual obligations recognized under international law [135–140].

With regard to the ECT, this means that the stability of the physical conditions of
existence on Earth is a necessary condition for supplying the world’s population with
energy and thus for the application of the ECT. Continuing climate change and the associ-
ated destruction of the earth can lead to irreversible damages representing a fundamental
change compared with the time when the contract was established. This could result in a
release from the obligations under the ECT—since humankind finds itself in a situation
that has never existed before—or at least trigger the obligation to adapt the contract to the
now different circumstances.

Moreover, the “zombie clause” could be rendered obsolete by a collective withdrawal
of many countries from the ECT. For this to happen, the withdrawing countries would
have to agree not to hold Art. 47(3) ECT against each other, as is the case, for example,
with the member states of the EU. According to this Article, former member states of the
ECT could still be sued on the basis of the provisions of the ECT for another 20 years after
their withdrawal. Parties deciding to withdraw from the ECT at the same time can agree
bilaterally or multilaterally to waive the application of Art. 47(3) ECT, i.e., agree to exclude
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this legal norm from their consent. This, however, is not possible on a unilateral basis,
amongst other reasons because according to Art. 46 ECT reservations against the treaty
are impossible during membership (apart from the fact that they would have had to be
articulated upon joining the treaty). A joint withdrawal, however, would have the effect of
excluding enormous claims for damages by investors of the participating countries thereby
reducing the overall risk of being sued in front of an international arbitration court based
on the ECT [78].

4. Discussion and Conclusions: Options for Reforming the ECT

Our analysis has demonstrated that an interpretation of the ECT that strongly limits
damage claims of fossil fuel companies that may thwart energy transition is possible. By
those means, the conflict with climate policy—as well as with overall needs for post-fossility
due to the war in Ukraine—can be strongly minimized from the outset. In other words,
taking into account other norms of the ECT as well as legal interpretative effects of the
Paris Agreement and international human rights, the claim for compensation under Art. 13
ECT is less far-reaching than assumed.

Admittedly, all the above-mentioned issues would be obsolete if there was a major
reform of the ECT to happen, although such a reform is not very likely due to a lack of
consensus between states which would be required for reforming an international law treaty.
Due to extensive criticism of the existing ECT, there has been an attempt to renegotiate
the ECT since 2020 [141–147]. This process of modernization is driven, among others, by
the EU [141]. However, critics consider the negotiation subjects as cosmetic changes only.
No fundamental or far-reaching changes have been discussed in the negotiation rounds so
far [148,149]. There have been eleven rounds yet, the most recent of which took place in
June 2022. This focused on the impact of the current global political situation on energy
supply and the ECT. In addition, the Energy Charter Conference addressed the definition
of some terms in the Treaty, including investment, fair and equitable treatment, indirect
expropriation, right to regulation, sustainable development and social responsibility, and
economic activity in the energy sector. According to the Energy Charter Conference,
compromise proposals and progress were made. However, concrete results have not been
released as of yet and it remains to be seen how effective the eleventh round of negotiations
has been in terms of modernizing the ECT [150]. Even if a reform was proposed, its adoption
and implementation by all parties is uncertain [151–153]. This is also due to the fact that
some parties, such as Japan, which have strongly invested in coal production, do not have
an interest in amending the treaty [154,155], partly because billions in damages are already
emerging from ongoing or expected proceedings [156,157]. If unofficial statements made
in the summer and autumn of 2022 were true, according to which investment protection
would no longer apply to new investments in fossil fuels from the summer of 2023 on, this
would indeed represent progress. However, it would leave the protection of the existing
fossil fuel economy in place for at least ten years and therefore not really help in fighting
an urgent environmental crisis.

An important institution for a possible ECT reform is the Energy Charter Conference,
which discusses planned amendments and other matters concerning the ECT. Art. 34(3)
ETC specifies all tasks and rights of the Energy Charter Conference. According to Art. 34(1)
ECT, the meetings take place periodically. The possibility of amending the ECT arises from
the treaty itself. According to Art. 36(1) ECT, a unanimous vote is required, as is usually
the case in international law. However, this does not apply to matters concerning Art. 34
ECT (the Energy Charter Conference), Art. 35 ECT (the Secretariat) or Annex T (transitional
measures of the parties under Art. 32(1) ECT). An amendment to the ECT requires all
contracting parties to participate in the redrafting, to adopt a new version uniformly as
contracting parties and to agree to it by consensus. Unanimity is also required when votes
concern the following matters: approvals of joining the ECT according to Art. 41 by states
and organizations after 16.06.1995 (Art. 36(1) lit. b ECT); authorization of the negotiation
of association agreements and approval or adoption of their texts (Art. 36(1) lit. c ECT);
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approval of modifications to Annexes EM (on energy materials and products in accordance
with Art. 1(4) ECT), NI (on non-applicable energy materials and products for definitions of
“economic activity in the energy sector” in accordance with Art. 1(5) ECT), W (on exceptions
and rules governing the application of the provisions of the WTO Agreement in accordance
with Art. 29(2) lit. a ECT) and B (formula for allocating charter costs in accordance with Art.
37(3) ECT); approval of technical changes to the annexes of the treaty (Art. 36(1) lit. e ECT)
or approval of the nomination of members of the panel by the Secretary General according
to Annex D para. 7 (Art. 36(1) lit. f ECT). The requirement of unanimity according to Art.
36(1) ECT indicates the importance of voting within the Energy Charter Conference. Each
voting contracting party therefore has practically a veto power which can significantly
influence the decisions of the Energy Charter Conference [158].

Since international law depends on consensual behaviour and treaty compliance, it
follows from the PA and human rights law that at least an attempt must be made to modify
the provisions of the ECT through negotiations. Contracting parties can thereby exert
pressure to withdraw from the treaty otherwise. The difficulty is that the investors, the
ones who benefit from and are protected by the ECT, are not contracting parties. Insofar
there is the danger that even in the case of an agreement reached at short notice, they could
sue their way out of the still binding ECT before a non-transparent arbitral tribunal. If the
compensation regime was to be reformed, at least the following aspects could be considered:
(1) no more compensation for lost profits; (2) compensation for investments made only to
the extent that the facilities have not already been depreciated anyway according to the
applicable economic regulations; (3) no compensation at all for facilities that have not been
used yet (e.g., gas pipelines) and that are also suitable for transporting renewable energies
(e.g., hydrogen) at a reasonable financial cost; (4) no more claims for companies that are
majority-owned by a state that is a party to the ECT, this also applies to the sale of the
state’s shares to private parties after a certain deadline; (5) only legal actions in front of
national courts; and (6) no protection for future fossil investments.

In the end, a reinterpretation or a reform of the ECT could overcome a strange contra-
diction. For some years now, there has been a worldwide boom in climate lawsuits that
centrally assert human rights—in other words, they claim that it is not climate protection
but lack of climate protection that poses the greater threat to freedom [22,159]. In sharp
contrast to this (and to the old economic demand to internalise external costs), ECT allows
companies to be paid by the public at large for refraining from harming the climate and
thus harming people and their elementary preconditions for freedom. At a time when, as
mentioned, the need for rapid post-fossility is increasingly recognised for further reasons
(notably the war in Ukraine), this should be stopped.
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