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Abstract

:

The authors analyze the protection of industrial design in Serbia, with a comparative overview of the rights of the European Union (EU) and Croatia in industrial property law. In addition to the protection of registered design, the protection of unregistered design within the framework of industrial design rights is characteristic of the EU. The unregistered design is acquired without a formal registration procedure, an appropriate disclosure of public design in the EU area. Based on analogy, an initial premise can be established, whereby, after Serbia’s entering into the EU, as well as after joining the EU, physical and legal persons from Serbia will have at their disposal several different forms of industrial design protection and unregistered community design. This form of design protection can be significant for the fashion industry in Serbia characterized by a constant dynamic design change.
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1. Introduction and Background


As a developing country, Serbia is in a constant race with the world economy in all spheres of industry, as well as in the textile industry. The poor financial situation of small- and medium-sized enterprises affects the insufficient application of appropriate technology, which is reflected in the stagnation of the textile industry in Serbia. Investing in knowledge and sharing it can replace these weaknesses and affect an innovative way of business dealings and finding creative alternatives [1].



The textile industry in Serbia is faced with numerous problems that affect and slow down growth and competitiveness in all spheres of business. All these problems affect one another and are certainly reflected in the protection of the design and condition of the textile industry in Serbia. The companies coming from transitional countries in general, as well as Serbian companies, have problems with the quality of their business and productivity. An inherited inefficient production system, and transitional recession, common for all countries in transition, influence those companies and have a role in their insufficient competitive capacity. The fact is that Serbian companies have been uncompetitive on the international market for a long period of time. In addition to old technology, poor quality, unattractive packaging, generally high prices, and slow response to market demands are the main reasons for the non-competitiveness of Serbian products [2]. The least competitive are the textile and manufacturing industries, as well as the metal and electronics industries, where there has been no technological reconstruction for years. The average machine age in Serbia is 30 years old. Comparing to the situation in the region, this is a delay of about 12 years. The greatest backwardness was noted in textile companies (35 years), followed by the machine industry (34.5 years) [3].



The contemporary market of textile enterprises in Serbia is characterized by unfavorable aspects which are reflected in the poor positioning of textile enterprises in the global market, reduced competitiveness, lack of technology, lack of staff training, lack of standards, and others. For many years, this sector has had the lowest average net salary in Serbia and it faces difficulties in operating because of an unfair competition (the gray economy in the textile sector was 44% at the national level and 50.5% of total turnover in the south of Serbia) [4]. Accordingly, the market in Serbia is poorly developed, and consumers are not sufficiently educated and informed about their rights, as well as in the ways they are exercised. In particular, due to many years of isolation and sanctions, Serbian consumers developed an extremely high degree of tolerance on the placement of counterfeit and pirated goods [5].



Based on the agreement between the European community and the Republic of Serbia on trade in textile products [6], the results achieved in this branch of the Serbian economy are evident. Serbia exports 70% of textiles and footwear to EU countries [7]. With the forced entry into the transitional trade agreement with the EU, and the free trade agreement between Serbia and Turkey, [8] as well as thepossibility of applying diagonal accumulation of goods originated in Turkey, Serbia, EU, and Central European Free Trade Agreement (CEFTA) countries, a market of nearly 800 million consumers is provided to entrepreneurs from this sector. Serbia, having concludedallfree trade agreements, is becoming an attractive destination for EU customers, as well as countries in the region [7].



The European textile sector employed some 1.7 million people in 2015 [9]. The European textile industry is becoming increasingly innovative and competitive, and it plays a significant role in economic development. Today, the ‘Innovation Union 2020’strategy puts design at the very heart of innovation drivers [10]. Faced with competition from low-cost countries such as China and India, European manufacturers working in this industry have to care about quality and follow current trends, as well as meeting ever-increasing customer expectations, which should lead to the growth of the economic value of this sector [11]. This is why there is a clear interest from the member states and candidate countries in substantially strengthening the industry on a European and even global scale [9,11]. In the following member states the relative share of the textile industry in the total production is significantly higher: Bulgaria (22%), Portugal (20%), Romania (16%), Lithuania (15%), Latvia (12%), Estonia (11%), Croatia (10%), Italy (9%), and Greece (9%). In 2015, the EU textile and clothing industry reached a turnover of 169 billion euro’s, an increase of 1.4% in relation to the previous year [11]. The EU is currently the second largest (after China) exporter of textiles and clothing in the world (24% and 26% of world sales) [9]. Italy is the largest exporter in the European textile sector, accounting for 35.6% of total EU exports, followed by Germany, France, and the United Kingdom; however, their total share in exports is only 10% [12].



In 2014, a year after Croatia’s accession to the EU, textile production increased by 38% to a total of 84 million euro’s [13]. About 1500 companies currently operate in the Croatian textile sector, generating 4% of employment and average monthly salaries of around 586 euro’s [14].



Croatia is not far from Serbia in terms of its geographic location and, unfortunately, problems in the textile industry. Both countries are still undergoing a transition process; they have a high public debt, inefficient public sector, and structural imbalances; they were severely harmed by the global financial crisis. The Global Innovation Index for the period from 2013 to 2016 for countries in transition points to the fact that both Serbia and Croatia, which are beside each other in the table, did not experience growth. What makes Croatia and Serbia economically similar, aside from their former long mutual Yugoslavian history, can be limited to the existance of recidivation of state socialism, stagnant economic growth in recent years, and the high public debt of both countries. Both countries struggle with problems of counterfeiting and piracy.



In the study which was conducted by the Organization for Economic Cooperation, and Development (OECD) and the European Union Intellectual Property Office (EUIPO), the results show that trade counterfeit and pirated goods amounted to 2.5% of world trade in 2013. This was even higher in the EU context where counterfeit and pirated goods amounted to 5% of imports [15]. Data from the World Intellectual Property Organization (WIPO) indicate that, in absolute numbers, residents of China filed almost 650,000 industrial design rights across the world in 2012, with the next closest residents filing from Germany (76,369) [16].




2. Methodology


An in-depth analysis of the comparative advantages of certain types of design is based on data published by the State Intellectual Property Office (SIPO) and the Intellectual Property Office (IPO) in their annual industrial design reports. The analysis used only data for the period 2011 to 2017 in Serbia and in Croatia. The starting year with the beginning of Croatia’s accession negotiations with the EU in the tables is specially marked.



The methods that were used included an analytic–synthetic method and a method of content analysis, methods of scientific research (analogy), and methods of statistical data analysis. An extensive analysis of analogy by its nature is based on an inductive method, as highlighted by Mill [17]. On the other hand, author Nagel in his work ‘Structure of Science’ defines the analogy that “in any case, people try to use familiar systems of relationships as models by which new areas of experience can be understood” [18].



In addition to design protection, national authorities of EU member states also have the possibility to protect the registered community design. The EU and some of its member states offer broader intellectual property (IP) protection for fashion designers, arising from Europe’s reputation as a fashion hub and as a region noted for ‘haute couture fashion houses [19]. Legal protection of the community design extends automatically to the new member states.



The protection of industrial design in Croatia (since joining the EU) is possible through the following avenues:

	▪

	
in the national proceedings before the SIPO;




	▪

	
in the international procedure conducted through the Hague system of international registration of industrial design (the Hague system);




	▪

	
registered community design applicable throughout the EU territory (based on the EUIPO procedure);




	▪

	
Unregistered community design, obtained without a formal registration procedure, by making designs available to the public in the EU.









Today, in Serbia (EU candidate), the protection of industrial design can be achieved through the following avenues:

	▪

	
in the national procedure before the IPO;




	▪

	
in an international procedure conducted through the Hague system.









Based on the analogy of legal norms, it can be established that, after Serbia’s entering in the EU, as well as after Croatia’s EU accession, natural and legal persons from Serbia will have at their disposal several different forms of industrial design protection and unregistered community design. This form of design protection with all of its stated characteristics can be especially significant for the fashion industry in Serbia, which is characterized by a constant dynamic design change.




3. Legal and Institutional Framework for the Protection of Industrial Design


Industrial design, in terms of the right to industrial property, implies the overall visual impression which leaves the product to an informed consumer or user of an aesthetically designed product. An informed consumer or user is a physical person who regularly meets the type of products in question. Industrial design is intellectually good because it is the result of intellectual creative work that can be materialized countless times on industrial or craft products [20]. Accordingly, the purpose of legal regulation of design is in the economic value of aesthetic design of goods, i.e., in recognition of the importance of the attractiveness of nicely designed and equipped products for survival in a competitive struggle, and in the need to legally protect the creative work of aesthetic design [21]. In this sense, the design has not only an aesthetic function but also a function of distinguishing goods from one economic entity from the same type of goods in another economic entity, which is the reason why the right to protect design has elements of copyright and trademark rights [22].



From this, it follows that designing becomes a source of significant revenue; thus, designers have to be provided with legal protection. Under the conditions of a competitive, developed market, man’s need for beauty is increasingly reflected; therefore, the product is not only required to be useful and functional but also attractive, to suit the taste of consumers for whom it is intended. The outward appearance of the product becomes even more important in almost all consumer products, from clothing and footwear to household appliances. Industrial design becomes an increasingly recognized social activity, and the team and the results of this act become an increasingly important subject of legal protection [23]. The protection of industrial design promotes creativity in the industrial and artisanal sector, contributes to the expansion of economic activities, and increases the export potential of national products.



Depending on whether the legal protection of industrial design is achieved after the application of an industrial design to the competent state authority and by the implementation of that particular authority of a special administrative procedure, we distinguish a registered and unregistered design.



3.1. The Terms of Registered and Unregistered Designs


A registered design is a design protected with exclusive industrial property rights granted in an administrative procedure by an authorized state body. The object of protection is the outward appearance of the product, i.e., the overall visual impression that the product leaves to the informed consumer or user. Industrial design is the three-dimensional or two-dimensional appearance of the entire product or a part of it, determined by visual characteristics such as lines, contours, colors, shape, texture, and/or materials of the product itself or its ornamentation, as well as their combination. Industrial and craft products and packaging are the most important subject of industrial design. However, since the difference is assessed through a one-to-one comparison, a single distinguishing feature such as an embroidered jeans pocket, an oversized zipper, or a dominant print may be enough to produce a unique overall impression and justify the protection either of the extraordinary feature or of the whole item [24]. A product is “any industrial or handicraft item, including, inter alia, parts intended to be assembled into a complex product, packaging, get-up, graphic symbols, and typographic typefaces, but excluding computer programs” (Article 1 (b) Directive 98/71/EC). The subjective design protection right is solely a property right that empowers its holder to prohibit or permit the commercial exploitation of a protected design. The basic design protection requirements are the novelty of design and individual design character [25]. These conditions used to differ depending on the country in question; however, with years of difference, the national regulations were harmonized under the influence of international sources, and this is above all the Hague agreement concerning the international registration of industrial designs since 1960 (The Hague Act (1960)), of which Serbia has been a member state since 1993 [26]. In addition, the EU member states showed great interest in harmonizing the mutual design legislation. Directive 98/71/EC of the European parliament and of the council of 13 October 1998 on the legal protection of designs (Directive 98/71 EC) harmonized national laws on the legal protection of design [27]. Council Regulation (EC) No 6/2002 of 12 December 2001 on community designs (changed) established a system for the protection of industrial design at the community level [28]. By decision of Chamber No. 2006/954/EC on 18 December 2006 and by Council Regulation (EC) No. 1891/2006 on 18 December 2006, there is a link between the systems for the registration of an industrial design of the EU with the international industrial registration system of the WIPO. In contrast to the United States, in the EU, fashion products (including traditional apparel categories, accessories, and footwear) may be protected under national and EU design laws and national copyright laws [19].



An unregistered design is an industrial design for which legal protection is achieved through the act of making an industrial design accessible to the public, and without carrying out any administrative procedure. The lack of an obligation to register industrial design means that, in the legal regime of unregistered design, care is taken to provide proof related to the origin of the design of a private law nature. The ratio of this legal regime is in the fear that, by discovering design before starting its commercial use, this would become available to competitors that would modify it to the limit of identity and, as such, exploit it economically, which would negatively affect the commercial success of the creator of such a design [29]. Protection of unregistered design within the framework of industrial design rights is characteristic of the EU. According to Council Regulation (EC) No. 6/2002, the right to unregistered design takes three years from the date when the unregistered design was first made available to the public. After these three years, protection cannot be prolonged. Rights based on unregistered design are narrower than rights arising from registered design and relate to prohibiting other persons from copying the design. It is about the area of the fashion industry characterized by a constant dynamic change in design (e.g., clothing and footwear production). An unregistered community design must meet all the requirements set for a registered community design, but a registration application does not have to be filed with EUIPO [30].



Registered and unregistered community designs are afforded different rights in the EU [31]. The differences between the registered and unregistered community design lie in the scope of legal protection, the term of protection, the documents to be filed, and the need for verification of the legal protection. However, a document that can easily prove property is obtained with the registered design. Benefits of a registered community design are practical and financial advantages (primarily saving translation costs and administrative costs). The registered community design provides uniform protection throughout the EU. The registration of the registered design of the community offers the possibility of multiple applications.



Intellectual property protection is significant for most European fashion designs. The industry is “driven by fast-paced innovation embodied in the creation of seasonal collections of new fashion designs. Europe remains the center of haute couture, [32] and the protection of fashion designs is a core part of its cultural identity and legal regime” [33].



Unregistered design rights tend to have shorter shelf lives. Unregistered designs are useful in protecting “short-life products” (e.g., products within the fashion industry), because the registration process can be costly [30], “while ‘classic’ items with a longer life span may benefit from broader and longer registered design protection”[34].Unregistered design rights remain vital as they give fashion brands adequate protection for three years across the EU, “which is usually sufficient time to move on to the next design and to pay to fully register their entire range of designs for comprehensive protection” [19]. On the other hand, a registered design is more likely to act as a deterrent as there is no onus on a registered design right holder to prove infringement. It is also an easy right for selling or licensing relevant third parties.




3.2. Legal Framework


Before joining the EU, Croatia undertook a comprehensive process of aligning its legal order with the EU acquit communautaire. The Stabilization and Association Agreement (SPP) was undertaken to guarantee the scope of intellectual property protection of a similar scope existing in the EU, including the means to enforce these rights [35]. With the adoption of the Industrial Design Act and the amendments to this law, Croatia harmonized its legal order in this area with the acquit, thus fulfilling the commitments made to it by the SSP [36].



Pursuant to the provisions of the stabilization and association agreement between the European communities and their member states, on the one hand, and Serbia on the other [37], or with the provisions of the interim agreement on trade and trade issues between the European community on the one hand, and Serbia on the other, [38] the process of harmonizing Serbian law with EU law is in progress. The law on the legal protection of industrial design is fully harmonized with Directive 98/71/EC [39]. On the day of Serbia’s accession, the EU will be able to fully implement Directive 98/71/EC with regard to the exhaustion law in the EU territory. The importance of the EU’s intellectual property rights is also that those countries that are not currently members of the EU take decisions from the EU regulations when formulating their national legislation in this area.



As already mentioned, industrial design as the right of industrial property in most countries is acquired by registration based on the results of the conducted examination procedure for the design protection application for the authorized body (SIPO in Croatia). In Serbia, the application is submitted to the IPO. It is important to emphasize that the protection of industrial design refers exclusively to the outward appearance of the product, and the regulations on legal protection of design (including Croatian and Serbian laws) exclude the protection of the appearance of a product that is solely determined by the technical function of the product. Serbian legislation, as well as Croatian law, stipulates that, when determining the individual character of a design, the author’s degree of freedom is taken into account when creating the design. According to modern design protection regulations, the design right holder has the exclusive right to use the registered design and prohibits a third person from doing so without their consent.



If all the prescribed conditions for registration are met, a decision on the registration of an industrial design is made, and the industrial design data are published in the official journal SIPO (Croatian Intellectual Property Bulletin). Also, in Serbia, this limited-term right is acquired in an administrative proceeding before a trusted authority, based on a decision on the recognition of rights and registration of the rights in the IPO industrial design register. With the accession of Croatia to the EU, a new intellectual property right was envisaged, which is an unregistered community design, which as of 2013 includes Croatia.





4. Discussion


Based on IPO data, in Serbia, by 2017, 4725 industrial designs were registered in total. Out of that number, 663 were registered based on applications submitted directly to IPOs and 4062 were registered on the basis of applications submitted by the Hague system. The IPO published, in its annual report, the number of industrial design applications in the period from 2011 to 2017 (Table 1) and the number of registered industrial designs in the period from 2011 to 2017 (Table 2).



If we observe only 2016, in this year, domestic and foreign applicants submitted 107 applications for industrial design directly to the IPO (Table 1). Also, Table 1 shows that, through the Hague system, 282 design applications were submitted, which involves33 applications more than in 2015 (about 12%), and 201 industrial designs (about 21%) more in relation to 2015.



The structure of the number of industrial design applications submitted directly to the IPO between domestic and foreign applicants during 2016 shows a much higher percentage of applications by domestic applicants (85%). Of the total number of applications, domestic applicants filed 91 applications, while the foreign applicants submitted 16 applications for industrial design (Table 1).



Compared to the previous year, 2016, there was a significant increase in the number of requests for international registration of industrial designs based on the Hague system, filed through the IPO (110% increase). This continued in 2017 [40].



The data show that, by the end of 2017, there were 4362 registered designs in the national procedure and through the Hague system in Croatia. Out of those, 1461were industrial design rights registered in the national proceedings before the SIPO and 2901through the Hague system.



The ability to protect industrial design in the territory of Croatia as part of a single EU market through the community design, which exists since Croatia’s accession to the EU, significantly affected the decline in the number of applications for design protection in Croatia through national and international procedures. In 2017, this impact was even more pronounced than inthepreviousyearsofmembership (Table 3). In 2017, 158 applications for industrial design were received in the national procedure for registration of industrial design before the SIPO, which is 13% less compared to the previous year, and, as the SIPO points out,” at the same time, the lowest annual number of submitted applications for industrial design in the national procedure in the last 15years.” (Table 4) The assumption is that, in Serbia, after joining the EU, this will also be the result.



The distribution of the number of design notifications submitted directly to the SIPO between applications by foreigners and applications by domestic applicants, in 2014, 2015, and 2016, shows not only the dominance of the share of applications by domestic applicants, but also the nominal decrease in the number of applications by domestic applicants, who submitted 157 applications or 13% in the previous year (Table 3). Table 3 shows that foreign applicants reported one application for industrial design in national proceedings before the SIPO in 2017, which represents the lowest recorded annual number of applications filed by foreign applicants.



All these data show that, after the EU accession, the citizens of Croatia, in addition tothe possibilities for design protection through national and international procedures, opted for the application of new forms of design protection.



However, for the overall picture of the number of applications for registration of design in the territory of Croatia, it should be taken into consideration that 26,047 applications for submission to the EUIPO in 2017 were submitted for registration of community designs related to the territory of Croatia. Based on this, it can be concluded that a total of 22,899 applications for registration of designs in the territory of Croatia were submitted in 2017, with the note that the EUIPO entirely keeps official records on registered community designs [41].



Nearly 85,000 designs per year are registered with the EUIPO [42]. Based on 315,000 designers in 2009 and, using the 2011 figures, this would indicate that 0.01 designers registered their designs in the United Kingdom (UK). In comparison to UK’s designers, Anti Copying in Design (ACID), however, receives around 25,000 lodgments to its Intellectual Property Databank (copyright, designs, and unregistered trademarks) per year, reinforcing the evidence that the majority of UK’s designers rely on unregistered EU and UK design rights (and copyright). Despite WIPO’s report that industrial design filing activity during 2016 grew by 10.4% to an estimated 963,100 applications containing 1.2 million designs on average, this is still only 7547 per country, which is hardly a significant number of design registrations and only further reinforces the statement that the majority of global designers rely on unregistered design rights [43]. Therefore, in further research, it is necessary to analyze whether some designers in national legislations opt for unregistered design and in what number. However, it could be protected by legislation on trade secrets (EU Directive 2006/943 of the European parliament and of the council of 8 June 2016) or unfair competition; thus, it should be left for future research.




5. Conclusions


What makes Croatia and Serbia economically similar, aside from their former long mutual Yugoslavian history, can be limited to the existance of recidivation of state socialism, stagnant economic growth in recent years, and the high public debt of both countries. Both countries struggle with problems of counterfeiting and piracy.



The protection of industrial design is a significant market means which a producer can use to protect the investments into the development and production of a product. Industrial design as the right of industrial property in most countries is acquired by registration based on the results of the conducted examination procedure of the application for design protection by the competent state authority. The holder of a registered design right has the exclusive right to use a protected design and prohibits any third person from doing so without consent.



Unregistered design is acquired without a formal registration procedure, an appropriate disclosure of public design in the EU area. Rights based on unregistered design are narrower than rights arising from registered design and relate to prohibiting other persons from copying design. The duration of the unregistered design is three years, and cannot be extended. This form of design protection can be significant for the fashion industry in Serbia, which is characterized by a constant dynamic design change.



The empirical research allowed positively verifying the initial premise using the method of analogy: after the accession of Serbia to the EU, as well as of Croatia, physical and legal persons from Serbia will have several different forms of industrial design protection and unregistered community design available.



Also, since 2013 when Croatia joined the EU, Croatian sitizens and legal persons residing in Croatia can protect the registered design of the community directly with the EUIPO, and the stated data confirm that they used this approach significantly. Theyalso use the Hague system.It is important to point out that the effects of applications of registered community designs submitted and community designs acquired prior to the date of Croatia’s admission to full EU membership are also extended to the territory of Croatia.



In addition to the already mentioned formal changes of the intellectual property system arising from the accession of the Croatia, and later Serbia, to the European Union, it is expected that full integration into the common market of the European Union and European professional network in the field of intellectual property will contribute to the strengthening of effective application of intellectual property in terms of raising the competitiveness of their economy, and further improvement of the mechanism for fighting against counterfeiting and piracy, which is the most common form of infringement of intellectual property, ensuring even more effective protection of the consumers.
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Table 1. Structure of the applications of industrial 